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These materials supplement the sources referenced in my book Nuclear Weapons and International law in the Post Cold War World.
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Air Force Nuclear Task Force, Reinvigorating the Nuclear Enterprise (2008)

Nuclear vs. Conventional Weapons

Pg. 6 Nuclear forces continue to represent the ultimate deterrence capability that supports

U.S. national security. Because of their immense destructive power, nuclear weapons,

as recognized in the 2006 National Security Strategy, deter in a way that simply cannot

be duplicated by other weapons. Additionally, the special nature of nuclear weapons

demands precise performance across the Air Force nuclear enterprise, with no

tolerance for complacency or shortcuts.

Pg. 17 Nuclear weapons, along with the operations, support, maintenance, infrastructure, and

security associated with them, are a unique national capability. The destructive power

of nuclear weapons and their political effects places them under the direct control of the

President. Nuclear operations are the linchpin of strategic deterrence. Their flexibility

provides decision space to the President to exercise escalation control measures,

demonstrate resolve, negotiate with authority, assure friends and allies, ensure US

national security against disruptive technological challenges, and defeat adversaries

with prompt, overwhelming force.

U.S. Dep’t of the Air Force, Air Force Doctrine Doc. 2-12, Nuclear Operations (2009)

Controllability of Nuclear weapons’ Effects

Pg. 8 The destruction wrought by nuclear weapons can be immense, or it can be tailored and limited for a particular scenario. The physical impact of a nuclear strike includes both short- and long-term effects. Beyond the physical repercussions are significant psychological and political effects, which may lead to unintended consequences.
Deterrence Pg.2

“Deterrence is a state of mind brought about by the existence of a credible threat of unacceptable counteraction.” For a nation whose security is predicated on an enduring strategy of dissuasion and deterrence, a failure of deterrence is a fundamental risk. 

Although nuclear forces are not the only factor in the deterrence equation, our nuclear capability underpins all other deterrent elements, and the fundamental purpose of the US nuclear arsenal is to deter an enemy’s use of its nuclear arsenal or other WMD. Additionally, our nuclear forces assure allies of our continuing commitment to their security, dissuades potential adversaries from embarking on programs or activities that could threaten our vital interests, and defeat threats that are not deterred. Deterrence can be described as a state of mind created in an adversary’s (or potential adversary’s) leadership. Their leadership should believe the cost of aggression against the US, its interests, or its allies will be so high as to outweigh any possible gain. Deterrence requires the US to maintain the ability to use force, which means having trained, capable, ready, and survivable forces; a robust command, control, communications, computers, intelligence, surveillance, and reconnaissance structure; and timely, flexible, and adaptive planning capabilities. The second critical element of deterrence is the will to use nuclear weapons. If an enemy believes these tools will not be used, then their deterrent value is zero. The effect our deterrence has on adversaries and allies stems from the credibility of our nuclear capabilities in the minds of those we seek to deter, dissuade, or assure. To achieve its psychological and political objectives of deterring opponents and reassuring allies, deterrence requires visible and credible nuclear capabilities. This credibility is attained through focused day-to-day training, periodic exercises, and regular inspections which ensures precise, reliable nuclear forces that prove our capability and will to use them if the situation warrants. 

Extended Deterrence pg.2

During the Cold War the US provided for the security of its allies by threatening a nuclear response in the event of an attack on them by the Soviet Union. This policy, based on the threat of retaliation, served as the foundation for what is now called extended deterrence. Extended deterrence remains an important pillar of US policy; however, its application in the context of the 21st century is very different from the Cold War. Today, extended deterrence is less about retaliation and more about posturing to convince an enemy that they are unlikely to achieve the political and military objectives behind any attack on the US or one of our allies.

Through alliances and treaties, our extended deterrence strategy provides a nuclear umbrella to friendly and allied nations. Our nuclear umbrella assures allies of our commitment to their security and serves as a nonproliferation tool by obviating their need to develop and field their own nuclear arsenals. 

pg. 4

The US employs extended deterrence on a daily basis to project deterrent effects in key regions across the globe. Should deterrence fail, Air Force forces operating in a theater environment may be called upon to use nuclear weapons in order to obtain theater-level objectives. Though often referred to as “tactical” weapons, the designation is misleading. Terming the effect “tactical” implies attaining only limited military objectives. Activities at the tactical level of war focus on the arrangement and maneuver of combat elements in relation to each other and the enemy. While the use of nuclear weapons will affect an ongoing engagement between friendly and enemy forces, their use should also be designed to help achieve the political goals of the operation. Such use will additionally have an impact on the US’s long-term relations with other countries. 
Effects of Nuclear Versus Conventional weapons.

Pg. 3 The physical employment of nuclear weapons at any level requires explicit orders from the President. Nuclear weapons are unique in their destructive power and psychological impact. The use of nuclear weapons represents a significant escalation from conventional warfare. The decision to employ nuclear weapons is a political decision and will only be made by national leadership to support national objectives. The President retains sole authority for the execution and termination of nuclear operations.

Pg. 9 The use of nuclear weapons to repel enemy forces in friendly territory will lead to long-term effects that may be unacceptable.  There are psychological effects associated with nuclear weapons that go beyond physical destruction. Notwithstanding the stark difference in physical effects between nuclear and conventional weapons, the use of nuclear weapons will have additional implications. It is difficult to determine exactly what that effect might be. A limited use of nuclear weapons may convince an enemy that the US is committed to using whatever degree of force is required and encourage them to cease and desist. It may have the opposite effect, enraging the enemy to the point where it escalates the conflict. When planning a nuclear option, it is important to consider the potential psychological impact as well as the enemy’s ability to escalate.  

Nuclear weapon use may also have short- and long-term negative effects on relations with other countries. The use of such weapons may be unacceptable to allies or other friendly nations. Their support for the conflict may be lost, and long-term relations may be damaged. It also has the potential to spur other nations to develop nuclear weapons. The President will make the ultimate decision, and he or she will have to consider all of these factors. Military planners and commanders should understand these factors, too, so they can present military options in the full context of their effects rather than in isolation. 
Pg. 10 The decision to use nuclear weapons is one made only after careful consideration of all relevant factors. One issue which should be addressed is whether the objectives may be achieved through other means, either those offered by the new triad’s non-nuclear strike capabilities or by other conventional capabilities. The use of nuclear weapons carries with it the potential for undesirable political consequences. There also may be additional logistical requirements associated with employing such weapons. Commanders and planners should consider exactly what effects they are trying to produce and consider non-nuclear alternatives as well.
 If the focus of operations is on physical impact, other munitions may provide the degree of limited or widespread destruction desired without the long-term effects that would result from nuclear weapons. Precision-guided munitions may allow for destruction of hardened facilities without excessive collateral damage. Cluster munitions may be used to destroy or deny a wide area. 

Psychological effects can also be achieved with conventional munitions, if the goal is to strike fear in an adversary’s leadership or fielded forces. Operations DESERT STORM in 1991 and IRAQI FREEDOM in 2003 demonstrated that a combination of heavy aerial bombardment and psychological operations can severely degrade an enemy’s operational effectiveness.  Planners should fully understand the political and military objectives before advocating the use of nuclear weapons. Depending upon the goal of the attack, it may be possible and preferable to use conventional weapons to achieve the desired effects. 
Risk Analysis

Pg.3 The nature of nuclear weapons is such that their use can produce political and psychological effects well beyond their actual physical effects. The employment of nuclear weapons may lead to such unintended consequences as escalation of the current conflict or long-term deterioration of relations with other countries. 

Pg.8 The physical effects of nuclear weapons are pronounced. The degree of destruction depends upon a number of factors such as weapon design and yield, location and height of burst, weather, and others. Planners must consider the political and military objectives and the desired degree of destruction as well as the local conditions, available weapons, and delivery systems. The immediate operational impact of a nuclear detonation varies and may come from blast and heat, the subsequent electromagnetic pulse (EMP), or more far-reaching effects, depending on the variables discussed above.
The use of nuclear weapons to repel enemy forces in friendly territory will lead to long-term effects that may be unacceptable. There are psychological effects associated with nuclear weapons that go beyond physical destruction. Notwithstanding the stark difference in physical effects between nuclear and conventional weapons, the use of nuclear weapons will have additional implications. It is difficult to determine exactly what that effect might be. A limited use of nuclear weapons may convince an enemy that the US is committed to using whatever degree of force is required and encourage them to cease and desist. It may have the opposite effect, enraging the enemy to the point where it escalates the conflict. When planning a nuclear option, it is important to consider the potential psychological impact as well as the enemy’s ability to escalate. Nuclear weapon use may also have short- and long-term negative effects on relations with other countries. The use of such weapons may be unacceptable to allies or other friendly nations. Their support for the conflict may be lost, and long-term relations may be damaged. It also has the potential to spur other nations to develop nuclear weapons. The President will make the ultimate decision, and he or she will have to consider all of these factors.
(pg 10) The use of nuclear weapons carries with it the potential for undesirable political consequences.
Pg. 23

Two events that occurred in 2006 and 2007 alerted senior Department of Defense (DOD) officials to unacceptable practices in the handling of nuclear weapons and nuclear weapons-related materiel within the U.S Air Force. One incident was the unauthorized weapons transfer from Minot Air Force Base (AFB) in North Dakota to Barksdale AFB in Louisiana in August 2007, which was due to a breakdown in procedures in the accounting, issuing, loading, and verification processes. 
The other incident involved the misshipment of four forward-section assemblies used on the Minuteman III intercontinental ballistic missile (ICBM). The assemblies are sensitive missile components and, as such, require special handling. Owing to errors and omissions in inventory control and packaging, on two separate occasions in October and November 2006, assemblies were sent to Taiwan. These shipments were intended to fulfill a foreign military sales order for helicopter batteries. Because of subsequent deficiencies in supply chain management, the components were not properly recovered until March 2008. 
Despite the decreased inventory of nuclear weapons, there has never been a stated or implied willingness on the part of national leaders to permit, allow, or tolerate a lessening of the “zero-defects” standard regarding the safety, security, and reliability of U.S. nuclear forces or weapons. Yet, the investigations that followed each of these incidents revealed a serious erosion of expertise and discipline related to the nuclear weapons enterprise within the Air Force.

Specific Restriction on the Use of Nuclear Weapons

The law of armed conflict does not expressly prohibit the possession or use of nuclear weapons. Under international law, the use of a nuclear weapon is based on the same targeting rules applicable to the use of any other lawful weapon, i.e., the counterbalancing principles of military necessity, proportionality, distinction, and unnecessary suffering.

Time Frame for Determining Lawfulness

Pg. 18 Nuclear operations can either be preplanned against specific targets using planned routing or adaptively planned against emerging targets. Preplanning provides the opportunity to conduct detailed planning and analysis against targets without the time pressures normally associated with a crisis action scenario. Preplanned options maintain centralized control while minimizing response time. Plans provide a variety of targeting options, which allow national leadership the flexibility to achieve objectives. As circumstances change during a conflict, adaptive planning allows leadership to retarget and strike emerging, mobile, or previously unknown targets. Quick reaction by nuclear forces can prevent enemy leadership from using resources to its advantage.

Planning for theater-level nuclear operations should be integrated into the CCDR’s operational plans. This will maximize the desired effects, identify and prioritize intelligence, planning, and force requirements, and ensure proper levels of coordination and support necessary for successful mission operations. USSTRATCOM is tasked by (pg. 19) the Joint Strategic Capabilities Plan to provide specific support to geographic CCDRs for their nuclear planning. Liaison teams are assigned to work with the joint force commander and the components in the development of nuclear options. 
Given the fluid nature of the modern security environment, the need for strategic intelligence may be greater than ever. For planning to be effective, emerging threats should be identified long before they pose a significant danger to US interests. A strong link between intelligence and planning allows for the recognition of threats in advance and enables the US to take steps to deter or prevent their emergence and defend against them when required. Successful planning requires more than just an understanding of today’s environment; it demands a forward-thinking paradigm that is proactive, rather than reactive, in nature.
U.S. Dep’t of the Air Force, Air Force Operations and the Law (2009)
Binding Nature of Int’l Law/LOAC

pg. 11  The United States will comply with the law of armed conflict. Compliance with the law of

armed conflict is morally imperative and critical to the maintenance of a well-disciplined

military force. Air Force policy on the law of armed conflict is set forth in AFPD 51-4,

which states that: “The Air Force will make sure its personnel understand, observe, and

enforce LOAC and the U.S. Government’s obligations under that law.” It goes on to state

that: “Air Force personnel will comply with LOAC in military operations and related

activities during armed conflicts, no matter how these conflicts are characterized.”

Pg. 12 By signing Additional Protocol I and Additional Protocol II, but not ratifying them, the United States is not bound by the terms and obligations set forth in the protocols but is obliged to  refrain from acts which would defeat the object and purpose” of the same.
Customary International Law

Pg. 13 All nations are bound by customary international law. The Supreme Court of the United States has ruled that customary international law is an integrated part of U.S. law.

Customary law arises from the practice of states coupled with the belief that the practice is required by law. Evidence of custom may be found in draft international agreements, declarations of international organizations like the UN, judicial decisions of international tribunals such as the International Criminal Court, and other acts of states. In addition, general legal practices common to the major legal systems of the world and opinions of leading jurists may constitute some evidence of customary law. 

The point at which a consistent practice of some states becomes customary international law binding on all states is open to interpretation. Because the United States has not ratified several important treaties, the question of whether provisions in such treaties have become customary international law may become relevant, particularly when working in an alliance or coalition with states that have ratified such treaties.

Chemical/Biological Weapons

Pg.16 Certain means of warfare have been prohibited from use on the battlefield, either

because they are regarded as causing unnecessary suffering or for policy reasons. These

means include poison,16 chemical weapons,17 biological (or bacteriological) weapons,18

munitions containing fragments not detectable by x-ray,19 and blinding laser weapons.20
17 First use in war is prohibited by the Geneva Protocol. Possession, research, development, manufacturing,

acquisition, stockpiling, transfer or use of chemical weapons is prohibited by the Chemical Weapons Convention.

18 First use in war is prohibited by the Geneva Protocol. The United States unilaterally renounced use of biological

weapons on 25 November 1969. Possession, research other than for prophylactic purposes, development,

manufacturing, acquisition, stockpiling, transfer or use of biological weapons is prohibited by the Biological

Weapons Convention.

19 Protocol I, Convention on the Prohibition or Restrictions of the Use of Certain Conventional Weapons.

20 Id. at Protocol IV. The nations participating in its negotiation did not conclude that blinding as such or a

blinding laser weapon caused unnecessary suffering, but decided for policy reasons to prohibit their use. For a

historical record, see Office of The Judge Advocate General of the Army, Memorandum of Law: Travaux

Preparatoires and Legal Analysis of Blinding Laser Weapons Protocol (20 December 1996).
Pg. 304 Chemical Weapons Convention 1993

Some nations bound by the Chemical Weapons Convention have differing national

interpretations of the convention’s obligations, particularly with respect to the use of riot

control agents (RCA). Unlike the United States, some states consider RCA to be prohibited

in international armed conflict. In contrast, the United States distinguishes between war

and military operations other than war and in certain instances, between offensive and

defensive use in war. U.S. commanders and multinational authorities will receive guidance

from their senior national leadership before operations commence if use of RCA is planned.
Civilian Immunity pg. 17
Fundamental to the avoidance of unnecessary suffering is the law of armed conflict

principle of distinction, sometimes referred to as discrimination. Distinction is the

international law obligation of parties to a conflict to distinguish between combatant forces

and the civilian population or individual civilians not taking a direct part in the hostilities.

Combatants must direct the application of force solely against other combatants. Similarly,

military force may be directed only against military objectives, and not against civilian

objects. As will be noted, the principle of distinction also obligates private citizens to

refrain from engaging in hostile acts against enemy military forces.
The principle of distinction was recognized in the Lieber Code22 and law of war manuals

since then. It has been acknowledged in two UN General Assembly Resolutions, each of

which the United States supported. United Nations General Assembly Resolution 2444

(XXIII [1968]), adopted unanimously, states in part “[t]hat it is prohibited to launch attacks

against the civilian population;” and “[t]hat distinction must be made at all times between

persons taking part in the hostilities and members of the civilian population to the effect

that the latter be spared as much as possible.”23
The phrase “at all times” in Resolution 2444 was not intended to create an expectation that

the law of armed conflict can protect civilians and civilian objects entirely from the ravages

of war, or to suggest that every injury to a civilian not taking a direct part in the hostilities

or damage to civilian objects would constitute a violation of the law of armed conflict.

As articulated, the principle acknowledges the need for respect for the civilian population,

individual civilians not taking part in the hostilities, and civilian objects in the conduct of

military operations by all parties to a conflict, whether conducting offensive or defensive

operations.
22 Art. 20-23.

23 The other resolution was UN General Assembly Resolution 2675 (XXV [1970]).
Pg. 18 Unlawful destruction of civilian objects. 
Physical damage or destruction of property is an inevitable and often lawful aspect of combat. Military equipment (other than military medical equipment) is subject to lawful attack and destruction at all times during armed conflict. Civilian objects, including cultural property, are protected from seizure or intentional attack unless there is a military necessity for the seizure or destruction. Destruction of civilian objects that is expressly prohibited,26 or that is not justified by military necessity, or that is wanton or excessive, is unnecessary destruction for which a commander may be held liable.27

Unlawful injury to civilians not taking a direct part in hostilities. 

The civilian population and individual civilians not taking a direct part in hostilities are protected from intentional attack.28 Where civilians are present on the battlefield or in proximity to legitimate military objectives, or are being used to shield legitimate targets from an attack that otherwise would be lawful, they are at risk of injury incidental to the lawful conduct of military operations. A law of armed conflict violation occurs where the civilian population is attacked intentionally; where collateral civilian casualties become excessive in relation to military necessity; and/or where a defender or attacker employs civilians as voluntary or involuntary human shields. Each constitutes a violation of the principle of distinction.29
26 For example, Art. 25 of the Annex to Hague IV prohibits the “attack or bombardment...of towns, villages,

dwellings, or buildings which are undefended.” The same prohibition, with clarification of what constitutes an

undefended object, is contained in Art. 59, AP I. The attack of a non-defended (undefended) village, town or city is

a grave breach under Art. 85(3)(d), AP I.

27 Art. 23(g) of the Annex to Hague IV prohibits the destruction or seizure of enemy property, “unless such

destruction or seizure [is] ... imperatively demanded by the necessities of war.”

28 AP I, Art. 51 states that “The civilian population as such, as well as individual civilians, shall not be the object of

attack.” This protection is afforded “unless and for such time as they take a direct part in the hostilities.” Id.

29 Intentional attack of the civilian population or individual civilians is a grave breach under Art. 147, GC, and Art.

85(3), AP I, the latter occurring only if a commander launches an “indiscriminate attack affecting the civilian

population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or

damage to civilian objects... “[emphasis added]; similarly, Art. 85(3)(c), AP I, makes it a grave breach to launch “an

attack against works or installations containing dangerous forces in the knowledge that such an attack will cause

excessive loss of life, injury to civilians or damage to civilian objects...”[emphasis added].
Command Responsibility p. 52

Under the doctrine of command responsibility, commanders may be held

liable for the criminal acts of their subordinates or other persons subject to their

control, even if the commander did not personally participate in the underlying

offenses.177 Thus, for instance, if the subordinates of a commander commit

massacres or other atrocities against the civilian population of occupied territory or

prisoners of war, the commander may be held responsible. Such responsibility may

arise directly when the acts in question have been committed pursuant to an order

of the commander concerned that clearly directs that such acts be carried out.

Under the Military Commissions Act, Any person is punishable as a principal under this chapter who—

(1) commits an offense punishable by this chapter, or aids, abets, counsels, commands, or procures its commission;

(2) causes an act to be done which if directly performed by him would be punishable by this chapter; or

(3) is a superior commander who, with regard to acts punishable under this chapter, knew, had reason to know, or should have known, that a subordinate was about to commit such acts or had done so and who failed to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators thereof.

10 U.S.C. § 950q (2006) . Pg. 52 n.177
The theory of command responsibility is premised on the duty of the commander to maintain order and discipline within his command, and to ensure compliance with applicable law by those under his command or control.

Such a duty may derive from orders, directives or guidance issued by higher command, even if those orders, directives or guidance are not punitive in nature.  However, a commander is not strictly liable for all offenses committed by subordinates. The commander’s personal dereliction must have contributed to or failed to prevent the offense. pg. 53

Distinction

Pg. 17 Distinction is the international law obligation of parties to a conflict to distinguish between combatant forces and the civilian population or individual civilians not taking a direct part in the hostilities. Combatants must direct the application of force solely against other combatants. Similarly, military force may be directed only against military objectives, and not against civilian objects.

The principle of distinction was recognized in the Lieber Code22 and law of war manuals

since then. It has been acknowledged in two UN General Assembly Resolutions, each of

which the United States supported. United Nations General Assembly Resolution 2444

(XXIII [1968]), adopted unanimously, states in part “[t]hat it is prohibited to launch attacks

against the civilian population;” and “[t]hat distinction must be made at all times between

persons taking part in the hostilities and members of the civilian population to the effect

that the latter be spared as much as possible.”

The phrase “at all times” in Resolution 2444 was not intended to create an expectation that

the law of armed conflict can protect civilians and civilian objects entirely from the ravages

of war, or to suggest that every injury to a civilian not taking a direct part in the hostilities

or damage to civilian objects would constitute a violation of the law of armed conflict. 

Pg. 18  In this respect, application of the principle of distinction is often considered in three ways: 

1. Intentional attack of combatants hors de combat. Combatants who are out of the fight, such as those who have not yet fallen into enemy hands but who are unable to continue to fight due to wounds, sickness, shipwreck or parachuting from a disabled aircraft, are protected from intentional attack. Their injury or death as the result of intentional attack constitutes a grave breach when done with the knowledge that the targeted combatant is hors de combat.

2. Unlawful destruction of civilian objects. Physical damage or destruction of property is an inevitable and often lawful aspect of combat. Military equipment (other than military medical equipment) is subject to lawful attack and destruction at all times during armed conflict. Civilian objects, including cultural property, are protected from seizure or intentional attack unless there is a military necessity for the seizure or destruction. Destruction of civilian objects that is expressly prohibited,
 or that is not justified by military necessity, or that is wanton or

excessive, is unnecessary destruction for which a commander may be held liable.
 

3. Unlawful injury to civilians not taking a direct part in hostilities. The civilian population and individual civilians not taking a direct part in hostilities are protected from intentional attack. A law of armed conflict violation occurs where the civilian population is attacked intentionally;

where collateral civilian casualties become excessive in relation to military necessity; and/or where a defender or attacker employs civilians as voluntary or involuntary human shields. Each constitutes a violation of the principle of distinction. 
Pg. 18 n.28AP I, Art. 51 states that “The civilian population as such, as well as individual civilians, shall not be the object of attack.” This protection is afforded “unless and for such time as they take a direct part in the hostilities.”  

Pg. 18 n.29. Intentional attack of the civilian population or individual civilians is a grave breach under Art. 147, GC, and Art. 85(3), AP I, the latter occurring only if a commander launches an “indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects... “[emphasis added]; similarly, Art. 85(3)(c), AP I, makes it a grave breach to launch “an attack against works or installations containing dangerous forces in the knowledge that such an attack will cause excessive loss of life, injury to civilians or damage to civilian objects....” 
Environmental Protection pg. 301
Additional Protocol I to the Geneva Conventions (AP I)

While the United States has signed but not ratified AP I, some aspects of the treaty reflect customary international law. The major provisions of AP I that may lead to differences between partner states in a multinational force are:

Article 55 – Protection of the Natural Environment.

It is theoretically possible for an attack that would be lawful under U.S. obligations to be unlawful for parties to AP I due to the expectation of: “…widespread, long-term and severe environmental damage.”

However, such an attack would likely also be prohibited for the United States if it generated

excessive collateral damage or otherwise violated U.S. policy.
pg. 301 n.308.To be strictly prohibited by the convention, the anticipated environmental damage must be widespread, long-term, and severe.  Anticipated environmental damage falling short of this standard would nonetheless be considered in the collateral damage assesment. 
Genocide

Pg 39 In 1948, the United Nations (UN) General Assembly defined this crime to consist of killing and other acts committed with intent to destroy, in whole or in part, a national, ethnic,

racial, or religious group, “whether committed in time of peace or in time of war.”94
94 See 1948 Genocide Convention (codified in 18 U.S.C. 1091).
Pg. 55 The crime of conspiracy is not unknown under international law, and has been

used in limited contexts. The International Military Tribunal at Nuremberg recognized “conspiracy to commit aggressive war” as a crime under international law.194 Article 3(b) of the Convention on the Prevention and Punishment of the Crime of Genocide specifically recognizes “[c]onspiracy to commit genocide” as a crime punishable under international law.195
194 1 TRIAL OF THE MAJOR WAR CRIMINALS at 224 (Judgment: The Law as to the Common Plan or Conspiracy).

195 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 UNT.S. 277

[hereinafter Genocide Convention]. On the other hand, a number of writers, including Colonel William Winthrop,

whose treatise Military Law and Precedents has been recognized as a landmark restatement of U.S. military law,

have long stated that conspiracy is not a crime under international law. WINTHROP at 841. Further, in Hamdan v.

Rumsfeld, the Supreme Court decided, by a plurality, that other than the two specific types of conspiracy (pg 56) recognized by the International Military Tribunal at Nuremberg, international law has not yet recognized

conspiracy to commit violations of the law of armed conflict as a substantive crime. 548 U.S. 557, 603-604, 126 S.Ct. 2749, 2780-2781 (2006). Therefore, although punishable under U.S. law, it is not clear that an individual could be tried under international law for the separate crime of conspiracy.
Human Rights Law

p.197 The United States considers human rights law and the law of armed conflict (LOAC) to be separate systems of protection. Human rights laws regulate the relationship between a state and individuals under their jurisdiction. In contrast, LOAC regulates wartime relations between belligerents and civilians as well as protected persons, usually not one's own citizens or nationals. LOAC includes very restrictive triggering mechanisms which limit its application to specific circumstances. As such, LOAC is lex specialis to situations of armed conflict. Consequently, when LOAC applies, human rights law does not.

Individual responsibility pg. 51

Any person who commits an act which constitutes a crime under international law is

responsible for such crime and may be punished.172 The fact that the law of the

perpetrator’s country does not impose a penalty for an act which constitutes a crime under

international law does not relieve the person who committed the act from responsibility

under international law.173 Moreover, the fact that a person who committed an act which

constitutes a crime under international law acted as a Head of State or other governmental

official does not relieve him or her from responsibility under international law.174 Finally,

the fact that a person acted pursuant to the order of his or her government or of a superior

does not relieve him or her from responsibility for acts that violate international law.
Jus ad bellum pg.3

LAW GOVERNING WHEN NATIONS CAN LEGALLY USE FORCE

Article 2(4) of the Charter of the United Nations (UN) provides:

“All Members shall refrain in their international relations from the threat or use of force

against the territorial integrity or political independence of any State, or in any other

manner inconsistent with the Purposes of the United Nations.”

An integral aspect of this proscription is the principle of nonintervention: that States must

refrain from interference in the internal affairs of another. Nonintervention stands for the

proposition that States must respect one another’s sovereignty. American policy statements

have frequently affirmed this principle, and it has been made an integral part of U.S. law

through the ratification of the Charters of the UN and the Organization of American States (pg.4) (OAS)1
The Charter of the UN does, however, provide two exceptions to this requirement. First, a

State may use force if authorized by a decision of the UN Security Council, typically

documented in a UN Security Council Resolution. Second, as recognized in customary

international law and reflected in Article 51 of the Charter of the UN, force may be used in

individual or collective self-defense. An additional basis not found in the UN Charter is the

use of force with the consent of the territorial State; for example, to assist a State

government with a conflict occurring inside their territory.

as well as other multilateral international agreements which specifically incorporate

nonintervention as a basis for mutual cooperation.

UN ENFORCEMENT ACTIONS

Chapter VII of the UN Charter, entitled “Action With Respect to Threats to the Peace,

Breaches of the Peace, and Acts of Aggression,” gives the Security Council authority to

determine what measures should be employed to address acts of aggression or other threats

to international peace and security. The Security Council must first, in accordance with

Article 39, determine the existence of a threat to the peace, breach of the peace, or act of

aggression. It then has the power under Article 41 to employ measures short of force,

including a wide variety of diplomatic and economic sanctions against the target State, to

compel compliance with its decisions. Should those measures prove inadequate (or should

the Security Council determine that non-military measures would prove inadequate), the

Security Council has the power to authorize member States to employ military force in

accordance with Article 42.

Some examples of UN Security Council actions to restore international peace and security

include:

1. Security Council Resolution 678 (1990) authorized member States cooperating with

the government of Kuwait to use “all necessary means” to enforce previous

resolutions. It was passed pursuant to the Security Council’s authority under

Chapter VII in response to the 1990 Iraqi invasion of Kuwait.

2. Security Council Resolution 1031 (1995) authorized the member States “acting

through or in cooperation with the organization [NATO] referred to in Annex 1-A

of the Peace Agreement [Dayton Accords resolving the conflict in Bosnia-

Herzegovina] to establish a multinational implementation force under unified

command and control [NATO] in order to fulfill the role specified in Annex 1-A

and Annex 2 of the Peace Agreement; Authorizes the Member States . . . to take all

1 OAS Charter, Article 18: “No State or group of States has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other State. The foregoing principle prohibits not only armed force but also any other form of interference or attempted threat against the personality of the State or against its political, economic and cultural elements.” See also Inter-American Treaty of Reciprocal Assistance (Rio Treaty), Art. I: “Parties formally condemn war and undertake in their international relations not to resort to threat or the use of force in any manner inconsistent with the provisions of the Charter of the United Nations or this Treaty.” 

(pg 5)necessary measures to effect the implementation of and to ensure compliance with

Annex 1-A of the Peace Agreement . . .”

3. Security Council Resolution 1264 (1999) authorized “the establishment of a

multinational force . . . to restore peace and security in East Timor. . . ” and further

authorized “the States participating in the multinational force to take all necessary

measures to fulfill this mandate . . .”

4. Security Council Resolution 1386 (2001) authorized the establishment of an International Security Assistance Force (ISAF) to assist the Afghan Interim Authority. Additionally, this Resolution authorized member states participating in the ISAF to “take all necessary measures to fulfill its mandate.”

5. Security Council Resolution 1511 (2003) authorized “a multinational force under unified command to take all necessary measures to contribute to the maintenance of security and stability in Iraq.”

6. Security Council Resolution 1529 (2004) authorized member states participating in the Multinational Interim Force in Haiti to “take all necessary measures to fulfill its mandate.” Specifically, the Multinational Interim Force was tasked with restoring peace and security in Haiti following the resignation and departure of former President Jean-Bertrand Aristide.
SELF DEFENSE

The right of all nations to defend themselves was well-established in customary international law prior to adoption of the UN Charter. Article 51 of the Charter provides: “Nothing in the present Chapter shall impair the inherent right of individual or collective self defense if an armed attack occurs against a member of the UN until the Security Council has taken measures necessary to maintain international peace and security. . . .”

While some narrowly interpret the right of self defense to require an armed attack as a

condition precedent, many States, including the U.S., take an expansive interpretation of

Article 51: that the customary right of self defense (including anticipatory self defense) is an inherent right of a sovereign State that was not negotiated away under the Charter. Therefore the right of self defense continues to be based on historically accepted criteria (customary international law), rather than the precise wording of Article 51. A State may respond in self defense to any threat or use of force against its territorial integrity or political independence, provided that the response is a necessary and proportionate response to the threat.
Main Corpus of LOAC

Pg. 11 The law of armed conflict for Airmen is largely derived from the general law of armed

conflict which is to be found in treaty law and customary international law.  

Pg. 12 Treaty Law

The United States is a party to numerous international agreements with provisions that

apply to aerial operations. The body of international agreements applicable to armed

conflict may be conveniently divided into two groups: Hague and Geneva law.

Hague Law deals generally with the means and methods of armed conflict. It includes the

Hague Conventions of 1899 and 1907. More recent international agreements focus on

specific issues, such as a comprehensive ban on chemical weapons (the 1993 Chemical

Weapons Convention), and bans and restrictions on some conventional weapons (the 1980

Conventional Weapons Convention and its protocols).

Geneva Law deals generally with reducing suffering of both combatants and civilians caused

as a result of armed conflict. It consists of:

Geneva Convention I (relating to the wounded and sick in the armed forces)

Geneva Convention II (relating to wounded, sick, and shipwrecked armed forces at sea)

Geneva Convention III (relating to the treatment of prisoners of war)

Geneva Convention IV (relating to the protection of civilians)

Additional Protocol I to the Geneva Conventions (relating to the protection of victims of international armed conflicts) (The United States is a signatory to Additional Protocol I but has not ratified it).

Additional Protocol II to the Geneva Conventions (relating to the protection of victims of non-international armed conflicts) (The United States is a signatory to Additional Protocol II but has not ratified it)

Additional Protocol III to the Geneva Conventions (relating to adoption of a distinctive emblem) (The United States is a signatory to Additional Protocol III and ratified the same on 08 March 2007) 3
By signing Additional Protocol I and Additional Protocol II, but not ratifying them, the United States is not bound by the terms and obligations set forth in the protocols but is obliged to “refrain from acts which would defeat the object and purpose” of the same. 4
Since the drafting of the Additional Protocols I and II, the international community has sought to expand protections for certain classes of people, including a grant of special 

_______________________________________________

3 The Geneva Conventions are frequently abbreviated as GC I, GC II, GC III, and GC IV; the Additional Protocols are abbreviated as AP I, AP II, and AP III. The Geneva Conventions were adopted in 1949, Additional Protocols I and II in 1977, and Additional Protocol III in 2005. Full citations are provided in the references part of this chapter.

4 Vienna Convention on the Law of Treaties, Art. 18.

_______________________________________________

Pg. 13

protections to United Nations (UN) peacekeeping personnel (the 1994 UN Safety Convention), and a prohibition on the use of children as combatants (the 2000 Optional Protocol on the Rights of the Child).

The United States has not ratified a number of international agreements. Notable examples

include Additional Protocols I and II, the 1982 UN Convention on the Law of the Sea, the

1997 Ottawa Treaty banning anti-personnel mines, and the 2008 Oslo Treaty on cluster

munitions. As a result, United States’ allies and coalition partners may be operating under

different laws relating to armed conflict.

Customary International Law

All nations are bound by customary international law. The Supreme Court of the United

States has ruled that customary international law is an integrated part of U.S. law.5
Customary law arises from the practice of states coupled with the belief that the practice is

required by law. Evidence of custom may be found in draft international agreements,

declarations of international organizations like the UN, judicial decisions of international

tribunals such as the International Criminal Court, and other acts of states. In addition,

general legal practices common to the major legal systems of the world and opinions of

leading jurists may constitute some evidence of customary law.

The point at which a consistent practice of some states becomes customary international law

binding on all states is open to interpretation. Because the United States has not ratified

several important treaties, the question of whether provisions in such treaties have become

customary international law may become relevant, particularly when working in an alliance

or coalition with states that have ratified such treaties.

Policy statements or U.S. practice will aid in determining what may constitute customary

international law. In cases of doubt, Airmen should consult JAG Corps personnel for

guidance.

__________________________

5 The Paquette Habana, 175 U.S. 677 (1900).
Necessity

Pg. 13 The principle of military necessity authorizes the use of force required to accomplish the mission. Military necessity does not authorize acts otherwise prohibited by the law of armed conflict. This principle must be applied in conjunction with other law of armed conflict principles. 
(pg 14) The principle of military necessity is explicitly codified in Article 23, paragraph (g) of the Annex to Hague IV, which forbids a belligerent “to destroy or seize the enemy’s property, unless such destruction or seizure be imperatively demanded by the necessities of war.” Military necessity has been recognized through its codification into other treaties to which the United States is a party, as well as treaties to which it is not a party. Military necessity does not authorize all military action and destruction.  

Determining military necessity is the responsibility of commanders and other decisionmakers. The law of armed conflict provides general guidance, subject to good faith interpretation and implementation by those individuals.  According to the preamble to Hague IV: (Pg 15)

Military necessity does not authorize all acts in war that are not expressly

prohibited. Codification of the law of war into specific prohibitions to

anticipate every situation is neither possible nor desirable. As a result,

commanders and others responsible for making decisions must make those

decisions in a manner consistent with the spirit and intent of the law of war. 

Considerable discretion is left to the commander, which he or she is expected to exercise in good faith. In such cases, commanders and others responsible for planning, deciding upon or executing military operations necessarily have to reach decisions on the basis of their assessment of the information from all sources which is available to them at the relevant time. 

Necessity pg 248- Combatants are required to distinguish between military objectives and civilians and civilian objects; attacks may not be indiscriminate. The term “military objective” in this context comes from the description in the Additional Protocol to the Geneva Convention that describes military objectives as "those objects by their nature, location, purpose, or use make an effective contribution to military action….” Though the United States is not a signatory to the Additional Protocol, it views this definition as an accurate restatement of customary

international law. 

Civilian objects are negatively defined as all objects that are not military objectives. Intentional direct attacks on civilian objects are prohibited. However, this is distinct from the collateral damage that may be caused to civilian objects as a result of an attack on a valid military target.
Civilian populations may not be intentionally targeted for attack. As it is with civilian objects, however, this is distinct from the incidental injury that may be caused to civilians as a result of an attack on a valid military target. Acts of violence designed to spread terror among the civilian population are prohibited.

Per Se Rule

Pg. 249 The principle of proportionality does not per se limit the commander’s choice of munitions. Provided that any anticipated collateral damage does not cause “excessive collateral

damage” under the proportionality analysis, the use of unguided or large size munitions against enemy combatants or military objectives is not of itself an “indiscriminate attack.” In other words, the principle of proportionality does not require the use of precision guided munitions, although other factors may make their use highly desirable.

Proportionality

Pg. 19 Its principal purpose is weighing the anticipated gains of military operations against reasonably foreseeable consequences to the civilian population as such. It may be viewed as a fulcrum for balancing military necessity and unnecessary suffering.

‌‌‌

A commander must determine whether, in engaging in offensive or defensive operations, his actions may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated by those actions. 
The military advantage anticipated is intended to refer to the advantage anticipated from those actions considered as a whole, and not only from isolated or particular parts thereof. 

Pg. 20
Proportionality does not establish a separate standard, but serves as a means for determining whether a nation, military commander, or others responsible for planning, deciding upon, or executing a military operation have acted with wanton disregard for the civilian population.
Thus, in its codification of the principle of proportionality, AP I makes it a grave breach to launch “an indiscriminate attack affecting the civilian population or civilian objects in the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian objects ....” (Art. 85(3)(b) [emphasis added]), or to launch “an attack against works or installations containing dangerous forces in the knowledge that such attack willcause excessive loss of life, injury to civilians or damage to civilian objects ....” (Art. 85(3)(c)). These provisions are similar to the Art. 147, GC, which makes it a grave breach to cause “extensive destruction ... of property ... not justified by military necessity and carried out unlawfully and wantonly.” (pg.20 n.37)
Proportionality does not prohibit destruction for which there is military necessity. In particular, it does not prohibit the bringing of overwhelming firepower to bear on an opposing military force in order to subdue or destroy it. It does not prohibit injury to civilians that is incidental to lawful military operations.
Commanders must determine if use of force is proportional based on all information reasonably available at the time. A commander’s proportionality analysis will vary depending on whether he is contemplating the use of force in self-defense or to accomplish an assigned mission. 

Pg. 21.  Additional Protocol I, though not binding upon the United States, touches upon proportionality in article 57, Precautions in attack, by stating: “[R]efrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” Proportionality in attack is an inherently subjective determination that will be resolved on a case-by-case basis.

The final determination of whether a specific attack is proportional is the sole responsibility of the air commander. If the commander can clearly articulate in a reasonable manner what the military importance of the target is and why the anticipated civilian collateral injury and damage is outweighed by the military advantage to be gained, this will generally satisfy a “reasonable military commander” standard.
Proportionality pg. 249
This principle requires the anticipated loss of civilian life and damage to civilian property incidental to attack not be excessive in relation to the concrete and direct military advantage expected from striking the target. Planners and commanders must weigh the expected military advantages to be gained from affecting a target (kinetic or non-kinetic) against the incidental loss or injury to civilians and the damage or destruction of civilian property.
Reprisals 
p.44 Reprisals are otherwise unlawful acts done in response to a prior unlawful act by, or attributable to, the enemy in order to persuade the enemy to cease violating the law of armed conflict.  Reprisals are not intended to be a form of retaliation, but rather a means of inducing an enemy to cease violating the law of armed conflict.
Under law of armed conflict treaties signed following World War II, the international community has sought to significantly limit the circumstances in which reprisals can be used. Notwithstanding these limitations, there is no customary international law prohibition on reprisals per se, and recent State practice indicates that States have yet to give up the possibility of exercising a right of reprisal in response to serious violations of the law of armed conflict to prevent further violations. 

Specific Restrictions on Nuclear Weapons
Pg. 85 The Limited Test Ban Treaty. This treaty forbids nuclear weapons tests or any other nuclear explosion under water, in the air, and in outer space.

The Environmental Modification Convention (ENMOD). ENMOD prohibits military or hostile use of environmental modification techniques having widespread (encompassing an area on the scale of several hundred square kilometers), long-lasting (lasting for a period of months, or approximately a season), or severe effects (involving serious or significant disruption or harm to human life, natural and economic resources or other assets) for

purposes of destroying, damaging, or injuring another State. It has not been interpreted to outlaw the use of nuclear weapons. 
Pg. 88 Using Weapons in Space or on Celestial Bodies. The Outer Space Treaty only prohibits placing nuclear weapons or any other weapons of mass destruction (WMD) in orbit around the earth, installing such weapons on celestial bodies, or stationing such weapons in outer space. Pg. 88
Pg. 89. Testing Weapons in Space. The Outer Space Treaty does prohibit the testing of any type of weapon on celestial bodies. The testing of weapons in space itself, however, is not prohibited by the Outer Space Treaty. The Limited Test Ban Treaty, discussed earlier, does prohibit peacetime testing of nuclear weapons in outer space. The prohibition on testing nuclear weapons in space, however, may not apply between belligerents in an armed conflict. In fact, after the U.S. ratified the Limited Test Ban Treaty, it maintained a nuclear armed ASAT system from 1963 to 1975.Nevertheless, using a nuclear weapon in outer space would cause indiscriminate damage to all atellites and would likely violate the the principle of distinction. 
Time Frame for Determining Lawfulness

Pg. 16 The law of armed conflict prohibits the design or modification and employment of a

weapon for the purpose of increasing or causing suffering beyond that required by military

necessity. In conducting the balancing test necessary to determine the legality of a weapon,

its effects cannot be weighed in isolation. Each must be examined against comparable

weapons in contemporary use, their effects on combatants, and the military necessity for the

weapon under consideration. This determination is made at the national level in the

research, development and acquisition process, permitting commanders to assume that

weapons, weapons systems and munitions issued to them for battlefield use do not violate

this aspect of the prohibition on unnecessary suffering, that is, that those weapons and

munitions are lawful for their intended purposes.21

21 DODD 5000.1 (30 October 2002)
Unnecessary Suffering

Pg. 15 Several law of armed conflict treaties contain the caveat that the right of a party to a conflict is not unlimited in its selection and use of means or methods of war.15 The principle of avoiding the employment of arms, projectiles, or material of a nature to cause unnecessary suffering, also referred to as superfluous injury, is codified in Article 23 of the Annex to Hague IV, which especially forbids employment of “arms, projectiles or material calculated to cause unnecessary suffering…” and the destruction or seizure of “the enemy’s property, unless such destruction or seizure be imperatively demanded by the necessities of war.” 
Additional Protocol I, in article 35, states in paragraph 2: “It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering.” Unnecessary suffering and superfluous injury are regarded as synonymous. Each refers to damage to objects as well as injury to persons. In determining whether a means or method of warfare causes unnecessary suffering, a balancing test is applied between lawful force dictated by military necessity to achieve a military objective and the injury or damage that may be considered superfluous to achievement of the stated or intended objective. Unnecessary suffering is used in an objective rather than subjective sense. That is, the measurement is not that of the victim (pg. 16) affected by the means, but rather in the sense of the design of a particular weapon or in the employment of weapons.

The fact that a weapon causes injury or death to combatants does not mean that a weapon

causes unnecessary suffering. 

The law of armed conflict prohibits the design or modification and employment of a

weapon for the purpose of increasing or causing suffering beyond that required by military

necessity. In conducting the balancing test necessary to determine the legality of a weapon,

its effects cannot be weighed in isolation. Each must be examined against comparable

weapons in contemporary use, their effects on combatants, and the military necessity for the weapon under consideration. This determination is made at the national level in the

research, development and acquisition process, permitting commanders to assume that

weapons, weapons systems and munitions issued to them for battlefield use do not violate

this aspect of the prohibition on unnecessary suffering, that is, that those weapons and

munitions are lawful for their intended purposes. 

Unnecessary Suffering pg. 249
This principle requires all feasible precautions, taking into account military and humanitarian considerations, to keep civilian casualties and civilian property damage to a minimum consistent with mission accomplishment and aircrew safety. The decision is made based on the information available at the time. Feasible precautions may include

such things as direction of attack, weapon choice, timing of attack (day or night) and warnings prior to attack.

War Crimes
A war crime is an act or omission that contravenes an obligation under int’l law relating to the conduct of armed conflict.  The LOAC encompasses all int’l law applicable to the conduct of hostilities that is binding on a country or its citizens, including treaties and int’l agreements to which that country is a party, as well as CIL. Pg. 37

By enacting the Expanded War Crimes Act of 1997 and the Military Commissions Act of 2006, which amended the War Crimes Act, the United States has expressly criminalized violations of Common Article 3. However, even prior to the enactment of the 1997 amendments to the War Crimes Act, other provisions of U.S. law could be used to punish violations of Common Article 3. The War Crimes Act, as amended, serves to ensure that

serious violations of Common Article 3 committed by or against nationals of the United States that do not otherwise fall under the UCMJ or other federal criminal law. Pg. 62
The War Crimes Act also applies to violations of Articles 23, 25, 27 and 28 of the Annex to the 1907 Hague Convention IV, Respecting Laws and Customs of War on Land (the “Hague Regulations”). These provisions address prohibited means and methods of warfare, including:

1. the use of poison or poisoned weapons;

2. killing or wounding an enemy treacherously;

5. employing weapons calculated to cause unnecessary suffering;

7. seizing or destroying enemy property where not required by military necessity;

10. attack or bombardment on undefended towns, villages, dwellings or buildings;

11. failure to spare buildings dedicated to religion, art, science or charitable purposes,

historic monuments, hospitals and places where the sick and wounded are collected

provided they are not being used for military purposes. Pg. 63
Other relevant provisions of U.S. law can be used to prosecute (i) genocide,
 (ii) murder or manslaughter of foreign officials, official guests, or internationally protected persons,
 (iii) piracy, and (iv) various acts involving biological weapons, chemical weapons, or nuclear weapons.
 Pg. 45

U.S. Dep’t of the Air Force, Doctrine Doc. 2-1.9, Targeting (2006)

Binding Nature of LOAC

P. 88


Targeting must adhere to the LOAC and all applicable ROE.  It is the policy of

the DOD that the Armed Forces of the United States will comply with the law of war

during all armed conflicts . . . , and, unless

otherwise directed by competent authorities, the US Armed Forces will comply with the

principles and spirit of the law of war during all other operations. The “law of war” is a

term encompassing all international law for the conduct of hostilities binding on the

United States including treaties and international agreements to which the United States

is a party, and applicable customary international law.
Distinction pg. 90

Have we distinguished between combatants and

non-combatants; have we distinguished between military objectives and protected

property or places? The principle, based on customary international law, requires

parties to direct operations only against combatants and military objectives. It prohibits

“indiscriminate attacks”.

For example: Dropping munitions—guided or not—in a residential area without

regard to whether there are combatants or military objectives in the area simply

because there “might be” adversary forces there would be an indiscriminate attack. The

use of gravity-guided munitions (non-precision) against enemy combatants or military

objectives is not of itself an indiscriminate attack.

Intentional direct attacks on civilians are prohibited. However, this is distinctly different from the incidental injury thatmay be caused to civilians or civilian objects as a result of an attack on a valid military target (collateral damage). Collateral damage is an issue of proportionality.

Protection of the Civilian Population. Civilian populations may not be

intentionally targeted for attack. Acts of violence designed to spread terror among the

civilian population are prohibited.
necessity pg 89

- Is this target a valid “military objective”? “Military necessity”

acknowledges that attacks can be made against targets, but only targets that are valid

“military objectives.” In this case, the term “military objective” in this context comes from

the description in the Additional Protocol to the Geneva Convention that describes

military objectives as “…(T)hose objects by their nature, location, purpose or use make

an effective contribution to military action…” Though the US is not a signatory to the

Additional Protocol it views this definition as an accurate restatement of customary international law that we recognize and with which we comply.
proportionality pg 89

Does the military advantage to be gained from striking a target

outweigh the anticipated incidental civilian loss of life and property if this target is

struck? This requires the anticipated loss of civilian life and damage to civilian property

incidental to attack is not excessive in relation to the concrete and direct military

advantage expected from striking the target. Planners and commanders must weigh

the expected military advantages to be gained from affecting a target (kinetic or nonkinetic)

against the incidental loss or injury to civilians and the damage or destruction of

civilian property. The “military advantage anticipated” refers to the advantage

anticipated from those actions considered as a whole, and not only from isolated or

particular actions. A “military advantage” is not just a tactical gain, but can span the

spectrum of tactical, operational, or strategic.

For example, an armored vehicle used in combat is located at a school. The vehicle

is a valid target. However, destroying the vehicle with certain types of munitions may

place lives and safety of nearby noncombatants in jeopardy. The potential for injury to

noncombatants should help guide the choice of munitions and/or other actions chosen

against the vehicle

unncessary suffering (humanity) pg 89

Will the use of a particular weapon used to

strike a target cause unnecessary suffering? This principle is based in the Hague

Conventions restrictions against using arms, projectiles, or materials calculated to

cause unnecessary suffering. All conventional weapons in the US inventory are

permissible for use unless otherwise restricted by higher authority for operational

reasons. These weapons have been reviewed to determine if they comply with the

LOAC and have been determined not to cause unnecessary suffering when used in the

manner in which they were designed. However, this principle also prohibits using an

otherwise lawful weapon in a manner that causes unnecessary suffering.

An example of causing unnecessary suffering would be to modify munitions to

disperse glass projectiles to complicate providing medical treatment to the wounded.

The bottom line is to use weapons and munitions as they are designed.
U.S. Dep’t of the Air Force, The Military Commander and the Law (2009)

Civilian immunity

Pg. 628 An attacker must not intentionally attack civilians or employ methods or means (weapons or tactics) that would cause excessive collateral civilian casualties

Distinction pg. 630

-- This principle imposes a requirement to distinguish (also termed “discriminate”) between military objectives and civilian objects 

--- Civilian objects are such objects as places of worship, schools, hospitals, and dwellings 

--- Civilian objects can lose their protected status if they are used to make an effective contribution to military action 

--- In case of doubt whether a civilian object is being used to make an effective contribution to military action, the presumption should be that it is not used for military purposes 

-- An attacker must not intentionally attack civilians or employ methods or means (weapons or tactics) that would cause excessive collateral civilian casualties 

-- However, a defender has an obligation to separate civilians and civilian objects (either in the defender’s country or in an occupied area) from military targets. Failure to separate them may lead to a loss of their protected status. 

Humanity 
pg 631-32 (also referred to as the principle of unnecessary suffering)

-- This principle prohibits the employment of any kind or degree of force that is not necessary for the purposes of war, that is, for the partial or complete submission of the enemy with the least possible expenditure of life, time, and physical resources

-- Relevant Hague Regulations provisions

- “The right of belligerents to adopt means of injuring the enemy is not unlimited” (Article 22)

- “In addition to the prohibitions provided by special Conventions, it is especially forbidden

-To employ poison or poisoned weapons

-To kill or wound treacherously individuals belonging to the hostile nation or army

- To employ arms, projectiles, or material calculated to cause unnecessary suffering” (Article 23)

-- Examples of lawful weapons

- Incendiary weapons (but see below)

- Fragmentation weapons and cluster bombs (CBUs)

- Nuclear weapons (but some international treaties forbid placement in certain areas – outer space, ocean seabeds, Antarctica, certain countries or regions) 

-- Examples of unlawfulweapons

--- Poisons or poisoned weapons

--- Bullets that expand or flatten easily in the human body (“dum-dum” bullets)

--- Any weapon the primary effect of which is to injure by fragments that, in the human body, escape detection by X-rays

--- Indiscriminate weapons

---- Biological and bacteriological weapons

---- Weapons incapable of being controlled

---- Chemical weapons (but see below)

-- Even lawful weapons may be used unlawfully. Examples: rifles to shoot POWs, strafing civilians, firing on shipwrecked mariners or downed aircrews.

Main Corpus of LOAC pg. 628

− LOAC has two main sources: Customary international law arising out of the conduct of nations during hostilities and binding upon all nations; and treaty law (also called conventional law) arising from international treaties and only binding upon those nations that have ratified a particular treaty

− LOAC treaty law is generally divided into two overlapping areas: Geneva Law (named for treaty negotiations held over the years at Geneva, Switzerland) and Hague Law (named for treaty negotiations held over the years at The Hague, Netherlands)

-- Geneva Law is concerned with protecting persons involved in conflicts (wounded and sick; wounded, sick and shipwrecked at sea; POWs; civilians)

-- Hague Law is concerned mainly with the means and methods of warfare (e.g., lawful and unlawful weapons, targeting)

Nature and Purpose of LOAC pg. 628

-- Limit the effects of the conflict (reduce damages and casualties)

-- Protect combatants and noncombatants from unnecessary suffering

-- Safeguard fundamental rights of combatants and noncombatants

-- Prevent the conflict from becoming worse

-- Make it easier to restore peace when the conflict is over

necessity pg 630

-- Definition: Permits the application of only that degree of regulated force, not otherwise prohibited by the laws of war, required for the partial or complete submission of the enemy with the least expenditure of life, time, and physical resources 

-- Attacks must be limited to military objectives, i.e., any objects which by their nature, location, purpose, or use make an effective contribution to military action and whose total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, offers a definite military advantage. Examples include troops, bases, supplies, lines of communications, and headquarters. 

Poison, Chemical, Biological weapons

Pg. 630-- Examples of unlawful weapons 

--- Poisons or poisoned weapons 

--- Bullets that expand or flatten easily in the human body (“dum-dum” bullets) 

--- Any weapon the primary effect of which is to injure by fragments that, in the human body, escape detection by X-rays 

--- Indiscriminate weapons 

---- Biological and bacteriological weapons 

---- Weapons incapable of being controlled 

---- Chemical weapons (but see below) 

Pg. 631 -- The 1993 Chemical Weapons Convention, which became effective as of 29 April 1997, outlaws all use of chemical weapons, including self-defense. It also bans the use of riot control agents “as a method of warfare.” The 1993 Convention complements, but does not replace, the 1925 Geneva Gas Protocol, which permits parties which had ratified the Protocol to make a reservation preserving their right to use chemical weapons in response to a “first use” against them; the 1993 Convention does not permit such a reservation.
Proportionality pg 631

-- Those who plan military operations must take into consideration the extent of civilian destruction and probable casualties that will result and, to the extent consistent with the necessities of the military situation, seek to avoid or minimize such casualties and destruction. Civilian losses must be proportionate to the military advantages sought.

-- The concept does not apply to military facilities and forces, which are legitimate targets anywhere and anytime. However, individual military personnel may be in a protected status (e.g., chaplains, medics, wounded, sick, shipwrecked at sea, surrendering, or aircrews parachuting from disables aircraft).

-- Damages and casualties must be consistent with mission accomplishment and allowable risk to the attacking force (i.e., the attacker need not expose its forces to extraordinary risks simply in order to avoid or minimize civilian losses)
Sources of International law

Pg. 622 TWO MAIN FORMS OF INTERNATIONAL LAW: TREATY LAW AND CUSTOMARY LAW 
− Treaty law is a broad category of mostly written, but sometimes oral, agreements entered into by authorized representatives of the parties, with each party being either a nation or a recognized international organization 

-- The parties in essence enter into a contract over the subject matter of the treaty, and agree that international law shall govern the terms of the agreement 

-- Parties include any state and any recognized international organization; for example, United Nations Organization (UNO), North Atlantic Treaty Organization (NATO), International Committee of the Red Cross (ICRC) 

-- Other terminology may be used to describe treaty law such as convention, international agreement, covenant, pact, protocol, status of forces agreement (SOFA), memorandum of understanding (MOU), or memorandum of agreement (MOA). Under international law the title or form of an agreement has no legal significance. 

-- Some agreements, though entered into between foreign entities, will not be governed by U.S. requirements for international agreements. For example, it is (pg. 623) a U.S. requirement to report international agreements to Congress. See AFI 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agreements, discussed below, to determine what type of international agreements fall outside of U.S. requirements. 

-- Some classic examples of treaty law 

--- United Nations Charter 

--- Disarmament Treaties 

--- NATO SOFA 

--- Outer Space Treaty 

--- Conventional Weapons Treaty 

Customary law , also called international custom and customary international law 

-- Customary law is that form of international law created by the general and consistent practice of nations such that states view the practice, or custom, to be legally binding 

-- Customary law may take centuries to evolve, or it may be formed very quickly. Examples include: 

--- The 3-mile limit: This is a law of the sea custom, which states that a country’s territorial sea extends outward three miles beyond the coast. Territorial sea retains all of the country’s sovereign rights, the same as if on land. Over the centuries this custom evolved because a nation could defend its territory with coastal batteries, and the cannon ball could fly up to three miles out. Today, the “treaty” rule, found in the United Nations Law of the Sea Convention, recognizes up to a twelve-mile limit. 

--- Outer space overflight: The customary law which states that a nation’s space vehicles could overfly (in outer space) the territory of other nations without seeking prior consent became recognized as customary law within a few years of Sputnik 

--- Law of land warfare: Those international rules we generally associate with the Hague Conventions of 1907 evolved as custom but were then codified in treaties 

--- Law of the Sea: Most of the rules found in the U.N. Convention on the Law of the Sea, formed first as custom, then were codified in the Convention 

U.S. Dep’t of the Army, FM 100-30, Nuclear Operations (1996)

Civilian Immunity

Pg. 3-14 Commanders must limit nuclear strikes near friendly forces and the civilian populace.

Pg. 3-15 The commander must always seek to avoid civilian casualties from nuclear weapons in the campaign area.  The G5 determines civilian population centers and produces population overlays depicting their locations. The fire support element (FSE) uses preclusion overlays to minimize damage consistent with the commander’s guidance. The USANCA NEAT uses these overlays during analysis.

The commander can reduce most collateral damage by—

· Recommending a weapon that fits within collateral-damage preclusion criteria.

· Using damage-preclusion criteria.

· Recommending a low air height of burst.

· Placing a DGZ away from the area to be protected.

Deterrence pg. 1-2
Deterrence is the product of a nation’s military capabilities and that nation’s willingness to use those capabilities. The US’ policy is to terminate conflict at the lowest possible level of violence consistent with national and allied interests. The ability to conduct operational- and tactical-level nuclear activities enhances US deterrent policy.

The potential employment of nuclear weapons at theater level, when combined with the eans and resolve to use them, makes the prospects of conflict more dangerous and the outcome more difficult to predict.  Deterrence is the product of a nation’s military capabilities and that nation’s willingness to use those capabilities. The US’ policy is to terminate conflict at the lowest possible level of violence consistent with national and allied interests. The ability to conduct operational- and tactical-level nuclear activities enhances US deterrent policy. The potential employment of nuclear weapons at

theater level, when combined with the means and resolve to use them, makes the prospects of conflict more dangerous and the outcome more difficult to

predict.  

A credible defensive capability, which would include the threat of employing nuclear

weapons, could bolster the resolve of allies to resist an adversary’s attempts at political coercion.

For example, the US’ capability of responding to biological and chemical attacks with nuclear weapons would likely reduce or eliminate such attacks. 
Escalation
Pg. 1-2
The threat of nuclear escalation is a major concern in any military operation involving the armies of nuclear powers. Controlling escalation is essential to limiting a rational threat’s incentive for nuclear response. Escalation control involves a careful selection of options to convey to the enemy that, although the US is capable of escalating operations to a higher level, it has deliberately withheld strikes. The US views restraint in the use of nuclear weapons as an important way to control the escalation of warfare. Restraint provides leverage for a negotiated termination of military operations. However, the US cannot assume a potential enemy will view restraint in the same way, or that he will not employ weapons of mass destruction. Therefore, the US must be capable of deploying those forces necessary to defeat aggression, provide coercion, and bring the war to a speedy termination on terms favorable to the US and its allies.

Issues with Low-Yield Nuclear Weapons

Pg. 3-14 Nuclear weapons are not equally suited for all battlefield requirements so there is no reason to employ them if they produce only marginal gains in effectiveness over nonnuclear fires. Advantages of using nuclear weapons vary with—

· The weapon type, yield, and accuracy.

· The nature and disposition of the target.

· The terrain and weather.

· The operational or tactical objectives.

Pg. 3-16 An option is a discrete grouping of nuclear weapons and is the basic element for providing nuclear support to the Army component. It ensures political authorities retain control of nuclear-weapons employment. An option has specific yields. It is based on the

mission, enemy, terrain (and weather), troops, and time available (METT-T); collateral-damage guidance; and constraints.

NOTE: See JP 3-12 and 3-12.1 for more information.

Operational-level and corps commanders plan and recommend options for specific geographical areas, during short time periods, and for specific purposes. However, an option’s area varies with the echelon of command and its objective. At the operational

level of war, the area of employment may cover several corps. In a corps this may extend from the corps FLOT to the limit of the area of operations. The numbers and types of weapons in an option will vary depending on—

· The level of command that develops it.

· The mission.

· The enemy.

· The terrain.

· Nearby population characteristics.

· Desired target effects.
Pg. 5-9 Commanders must anticipate the need to nominate nuclear weapons no less than 96 hours away from the delivery time. The overriding factor will be troop safety and preclusion of collateral damage. Therefore, nuclear weapons delivered in the close battle, by necessity, will be in the lower yield spectrum.

Miscellaneous

Pg. vi This manual establishes Army doctrine for operations in a nuclear environment and details the doctrine for integrating nuclear considerations into all other aspects of the battlefield. It also describes the Army’s role in nominating targets at corps and above levels and protecting the force from the effects of nuclear weapons detonation.

The number of nations who have, or are developing, nuclear weapons continues to grow. Therefore, the US may someday find itself confronted by an opponent who possesses nuclear weapons. Because of the continuing reduction in the size of US military forces, the US could also find itself opposed by an overwhelming conventional threat. Either scenario could lead to the use of nuclear weapons. 

Any US threat of employing nuclear weapons is to deter a potential adversary’s use of such weapons. If deterrence fails. the goal is to end hostilities on terms acceptable, at the lowest level of conflict, to the US and its allies. However, the US unilaterally reserves the right to use nuclear weapons if necessary. Use would be restricted, of course, with tight limits on the area and time of use. This would allow the belligerent to recognize the "signal" of limited response and to react accordingly.

Before 1991, the US Army had custody of tactical nuclear weapons which were to be employed, on Presidential release, by organic Army field artillery units.  In September 1991, the PresidentialNuclear Initiative (PNI) removed the organic nuclear responsibility from the US Army. Today the Army neither has custody of nuclear weapons nor do corps and divisions employ them. The US Air Force or the US Navy are now responsible for delivery of nuclear weapons in support of Army operations.
Risk Factors

Pg 3-14 Nuclear weapons are not equally suited for all battlefield requirements so there is no reason to

employ them if they produce only marginal gains in effectiveness over nonnuclear fires. Advantages of using nuclear weapons vary with—

· The weapon type, yield, and accuracy.

· The nature and disposition of the target.

· The terrain and weather.

· The operational or tactical objectives.

Commanders must also integrate nuclear-weapons use into conventional fires and maneuver.

A commander would normally nominate a weapon capable of a low air burst rather than one

that has a surface burst. This would optimize basic nuclear effects and reduce militarily significant fallout.
Commanders must limit nuclear strikes near

friendly forces and the civilian populace. However proximity can vary according to—

· The protection available for friendly units.

· The location of the civilian populace.

· The availability of weapons yield.

· The weapons systems used.
Pg. 3-16 The commander can reduce most collateral damage by—

· Recommending a weapon that fits within collateral-damage preclusion criteria.

· Using damage-preclusion criteria.

· Recommending a low air height of burst.

· Placing a DGZ away from the area to be protected.
Pg. 1-2 The potential employment of nuclear weapons at theater level, when combined with the means and resolve to use them, makes the prospects of conflict more dangerous and the outcome more difficult to predict. The US’ position is that it can achieve deterrence if any potential enemy believes the outcome of nuclear war to be so uncertain, and the conflict so debilitating, that he will have no incentive to initiate a nuclear attack. The resulting uncertainty reduces a potential aggressor’s willingness to risk escalation by initiating conflict. 

The threat of nuclear escalation is a major concern in any military operation involving the armies of nuclear powers. Controlling escalation is essential to limiting a rational threat’s incentive for nuclear response. Escalation control involves a careful selection of options to convey to the enemy that, although the US is capable of escalating operations to a higher level, it has deliberately withheld strikes. The US views restraint in the use of nuclear weapons as an important way to control the escalation of warfare. Restraint provides leverage for a negotiated 
termination of military operations. However, the US cannot assume a potential enemy will view restraint in the same way, or that he will not employ weapons of mass destruction. Therefore, the US must be capable of deploying those forces necessary to defeat aggression, provide coercion, and bring the war to a speedy termination on terms favorable to the US and its allies.
Nuclear weapons add significantly to the physical and psychological environment of combat. They

cause intense, violent effects which severely affect unit movement, employment, and protection. Commanders at all levels must understand the operational and tactical implications of the nuclear environment and its effect on operations.
The basic effects of a nuclear detonation are blast, thermal radiation, residual ionizing radiation, initial

radiation, and electromagnetic pulse (EMP). These effects can destroy or neutralize targets as well as

impair, through physical injury, the operational capability of personnel. Flash blindness, radiation

sickness, eardrum rupture, and second-degree burns are some of the injuries persons might experience.

Weather, terrain, surface conditions, and manmade structures modify nuclear-weapons effects.

Also, conditions existing naturally on the battlefield at any given moment can enhance or mitigate such

effects. Therefore, commanders must adequately prepare and train their units for all possibilities.
Pg. 2-1 The blast wave (static overpressure and dynamic pressure) from a nuclear air burst mostly causes

materiel damage. Surface and subsurface bursts generally produce less air-blast damage and more

cratering.
Most data on blast effects describe blasts as observed on flat or gently rolling terrain. There is no

quick and simple method for calculating changes in blast pressures in hilly, mountainous, or forested

terrain. In general, compared to the same distance on flat terrain, pressures are greater on the forward

slopes of steep hills and lower on reverse slopes.

Line-of-sight (LOS) shielding is not dependable; blast waves can bend or diffract around obstacles.

Hills may decrease dynamic pressure and offer some local protection from flying debris. However,

small hills or folds in the ground are considered negligible for target analysis. Wooded hills lessen

dynamic pressure, but do not significantly affect overpressure. Wooded hills will also produce significant

wood splintering, tree blowdown, and forest fires.
The reflecting nature of a surface over which a weapon detonates significantly influences the distance

to which blast effects extend. Smooth, reflecting surfaces such as ice, snow, sand, moist soil, and

water reflect most of the blast energy, maximizing its effects. Conversely, surfaces with thick, low,

combustible vegetation; dry soils with sparse vegetation; and desert sand minimize such effects.

Built-up areas do not significantly affect a blast wave’s effects. And, even though urban structures

may provide some local shielding from flying debris, they can also increase pressures by channeling

a blast wave.
Weather conditions also affect blast damage. Rain and fog lessen the force of the blast wave by

increasing air density and moisture. These conditions help dissipate the energy of the blast wave as

it moves through the heavier air. 

Thermal radiation can ignite materiel and cause serious burns. However, the effect of thermal radiation

on a target is influenced by many factors, including the state of the atmosphere and the target’s

thermal absorption qualities (color, thickness, consistency, and reflective properties). For example,

when a weapon detonates below an overcast sky, the underside of the cloud layer acts as a reflector.
Pg. 2-2 The differing levels of energy released from the various-yield weapons further complicates the use of thermal effects for targeting. The level of energy released is not the only effect; the rate at which it is released also has impact. Smaller weapons release thermal energy relatively quicker than larger ones.

Also, larger weapons generate heat more slowly, taking longer to dissipate or be conducted away.

Therefore, the total amount of thermal energy available for a given type of weapon is directly proportional to its yield.
Although not a basic effect, flash blindness is a phenomenon that soldiers might experience from

the thermal effect from a nuclear explosion. Flash blindness takes two forms—dazzle and retinal

burns.
Dazzle is the most common form of flash blindness. Its effect is similar to the temporary blindness

that camera flash bulbs or bright car headlights at night cause. The difference is in intensity. Dazzle

effects from a flash bulb are a temporary inconvenience. Effects from a nuclear burst are prolonged

and cause far greater loss of vision. Looking directly at a burst causes severe impairment of vision for

from 2 to 3 minutes by day to over 10 minutes at night when the pupils are fully dilated. Two minutes

is a long time on a battlefield and seems longer to pilots flying high-speed aircraft.
The second and more serious form of flash blindness results from retinal burns received when the

lens of the eyes focus the image of the fireball onto the back of the eyes. Estimates of the risk of retinal

burns vary. Small pinpoint retinal burns may heal in time, but greater damage is unlikely to do so and

will leave a permanent blind spot in the affected eye. Some sources believe that only a small percentage

of troops will receive such injuries; others believe this could be a more serious threat. 

Within the first minute after a nuclear-weapon detonates, initial radiation, in the form of x-rays,

gamma rays, and neutrons, is emitted. Initial radiation travels at nearly the speed of light and can

penetrate and damage materiel and injure personnel. Initial radiation can help defeat the enemy, but it can

also endanger friendly forces and the local civilian population.
Denser air at sea level absorbs more initial radiation than thinner air at higher altitudes. As the height

of burst (HOB) or the temperature of the air increases, the air density decreases. This allows initial

radiation to extend farther because it is less absorbed by air molecules.
An important factor influencing the amount of initial radiation a target receives is shielding. For

example, the surrounding ground, acting as an absorber or shield, will sharply reduce the initial radiation

from surface and subsurface bursts. Terrain features can greatly influence initial radiation effects.

Minor irregularities, such as ditches, gullies, and small folds in the ground, offer some protection.

Major terrain features, such as large hills and forests, can provide significant protection for equipment and

personnel, depending on the height of burst.
People inside buildings, tanks, or individual fighting positions receive lower initial radiation doses

than people in the open and at the same distance from the nuclear detonation. How much less depends

on how much initial radiation the intervening material absorbs. All material absorbs some nuclear

radiation. However, because of the high penetrating power of neutrons and gamma rays, the shielding

material must be quite thick to provide significant protection.
Use of Nuclear Weapons

Nuclear operations fall into two basic categories: immediate nuclear support and preplanned nuclear support. Both terms define the use of nuclear weapons against hostile forces in support of friendly air, land, and naval operations (nuclear support). Should the employment of nuclear weapons become necessary, the commander in chief (CINC) and/or joint forces commander, after receiving release permission from the President through the National Command Authorities (NCA), can use either of these two forms of support—

To alter the balance between firepower and maneuver.

To affect the tempo and destructiveness of operations.

To respond to the enemy’s use of weapons of mass destruction.

Using nuclear weapons at the proper time and place can create conditions for decisive results.

Commanders at corps and above integrate nuclear weapons into other systems to achieve the greatest operational advantage. Nuclear-weapons use will not change warfare fundamentals. However, it will create conditions that could significantly affect how commanders apply them.

Join Nuclear Operations p. 3-1

If necessary, the US armed force reserves the right to employ all of its assets, including nuclear

weapons, to support coalition needs. Therefore, nuclear warfare is most likely during a major regional crisis versus a lesser conflict.‌‌

Commanders must consider the aforementioned possibilities in all strategic, operational, and tactical planning. They must also evaluate—

· The availability of joint nuclear resources.

· Ways of attaining military objectives.

· The ability to credibly threaten an enemy’s highpayoff targets (HPT).

· The risks of enemy nuclear counterattack.

· Any potential change in a regional military balance of power.

· The consequences of a nuclear-nomination denial.

· Any reduction in a threat’s ability to conduct operations or opportunities to prevent him from

· undertaking future military action.

· The consequences of failure in the execution of a nuclear strike.

· The results of nuclear effects on the target.

Considerations for nominating nuclear

weapons in a theater of operations include—

Enemy use of NBC weapons.

Lack of conventional containment of enemy forces.

Survival of the force from mass attack.

Support of other strategic options.

The corps commander and his superiors amplify the following points when nominating nuclear

weapons:

· That the enemy has used, or there are indications that he will immediately use, nuclear weapons. That the friendly force is facing overwhelming enemy conventional forces and cannot survive

· unless it uses nuclear weapons.

· That the friendly force might require nuclear weapons to accomplish the campaign plan.

The decision to authorize nuclear-weapons employment is the exclusive prerogative of the President.
Targeting p. 3-14

The most likely enemy nuclear targets are—

· Nuclear, biological, and chemical capabilities.

· Troop concentrations.‌

· Command, control, communications, and intelligence facilities.

· Logistics considerations.

· Underground facilities containing HPTs.

· Targets which would severely impact the campaign plan.

· Air defense facilities.

· Weapons of mass destruction.

· Mobile land battle targets.

Nuclear weapons are not equally suited for all battlefield requirements so there is no reason to

employ them if they produce only marginal gains in effectiveness over nonnuclear fires.

Planning the Offense

Anticipating and planning against the effects of enemy nuclear-weapons use against friendly forces is critical to campaign design. Commanders must ask, “Does the enemy have nuclear capability?” If the answer is no, the question is moot. If the answer is yes, commanders must address issues such as dispersion, type, yield, delivery means, availability of weapons, doctrine, tactics, and the likelihood of use.

The number and type of troops available could greatly affect the tactical plan. Smaller forces possessing nuclear weapons can accomplish the mission of larger forces not possessing nuclear weapons. 

Defensive Operations

Nuclear weapons are significant force multipliers. Their primary roles are to significantly defeat

enemy forces and help friendly forces seize the initiative and transition to offensive operations, as previously discussed. The most effective use of

nuclear weapons in the defense is to destroy the enemy’s synchronization by—

· Breaking the tempo of his operation.

· Preventing him from concentrating his strength against key portions of the defense.

· Separating his forces.

· Attacking and neutralizing his artillery.

· Interdicting routes and disrupting or destroying critical deep facilities.

· Interrupting his fire support, logistic support, or C2.

The commander must determine if the enemy does or does not have nuclear capability.  Because of the proliferation of nuclear weapons, this determination becomes increasingly critical to all commanders.

THE COMMANDER’S DECISION pg. 4-5 to 4-6
Based on the staff’s recommendation, the commander decides if a situation warrants nuclear weapons nomination to accomplish a mission that might otherwise be infeasible. He must also determine the adverse impact on weapons. NOTE: See Chapter 5. Considerations affecting

course of action include—

· The area of operations (terrain and weather effects).

· The enemy’s situation (his vulnerability to US nuclear weapons and the assessment of his capability and intent to use nuclear weapons).

· Readiness. (The ability of sister services to rapidly deliver nuclear weapons and to maneuver combat power.)

· Vulnerability. (Friendly vulnerability to nuclear weapons is a function of time and space; the commander must consider the degree of risk he is willing to accept.)

· Relative combat power (comparison of friendly and enemy nuclear weapons and maneuver combat power).

· Courses of action (defined in terms of what, when, where, how, and why).

· Reconstitution assessment of units.

During the commander’s estimate, the commander and staff war-game each COA against the

selected enemy capability. The commander war-games each COA from start to finish and rehearses the plan. The G3 and FSCOORD update nuclear targets for nomination during this process. The commander and staff must be alert for likely times and areas where the enemy might use nuclear weapons.

During the war game, the commander and his staff continuously reassess the vulnerability of the

force to enemy nuclear strikes. The planner looks at the target he presents through the eyes of an enemy target analyst to answer such questions as—

· Does my force present a target that the enemy will decide is worth expending a nuclear weapon to destroy?

· Does the enemy have time to locate, analyze, and attack my force?

· Will my force move at such a high rate of speed that an enemy cannot attack it?

· Will my force be so close to the enemy that he will have to violate his own doctrinal constraints

· in order to strike’?

· What type of weapon with what yield will the enemy use to attack my force?

· Will a nuclear-capable enemy’s use of nuclear weapons at this location restrict his maneuver?

· Will my nomination of nuclear weapons at this location restrict my maneuver?

The G2’s and FSE’s target-value analysis determines– 

· The perceived criticality of the targets.

· The case of locating the targets.

· The relative length of time of disruption of forces that could be expected from destroying the target.

The G3’s analysis of nuclear-weapons effects includes—

· The relative ease of destroying the targets.

· The probable enemy reaction.

· Critical events and how to achieve success.

· Nuclear recommendation of decision points.

· The advantages and disadvantages of nuclearweapons nomination.

· Troop-safety constraints.

The commander’s and staffs comparison of COAs weighs the advantages and disadvantages

that emerge during the analysis. They make realistic assessments of the risks of probable enemy reactions during each phase of the operation.

After comparing COAs, the commander determines which will best accomplish the mission. He

announces his decision. The commander amplifies his statement of intent with respect to conducting operations. (It is a critical requirement that subordinates must operate within the intent of the senior commander.) The commander’s statement of intent includes—

· The effects he desires from the nuclear weapons he nominates (such as halting the enemy) or his decision not to nominate nuclear weapons.

· Constraints placed on the senior Army commander by the operational-level commander.

· (The senior Army commander reviews the nuclear option to ensure it follows the campaign plan.)

· Nuclear-nomination decision points.
Sec’y of Defense Task Force on Dep’t of Defense Nuclear Weapons Management, Phase I: The Air Force’s Nuclear Mission (2008)

Nuclear vs. Conventional Weapons

Pg. 17 Nuclear weapons are unique in their attributes: blast, prompt radiation, fallout, and lingering radioactivity combine to achieve unparalleled destructive power. These attributes are obscured by the generic description of them as simply “kinetic” weapons— a bland Pentagon phrase that vastly understates their nature and potential effects. Their enormous destructive capacity underwrites their unique deterrent capability.
Joint Chiefs of Staff, Joint Pub. No. 3-60, Joint Targeting (2007).

Distinction (Discrimination).
LOAC requires that military forces are directed only against

lawful military objectives. To that end, the principle of distinction (discrimination) requires both attacker and defender to distinguish between combatants and noncombatants, as well as between military objectives and protected property, locations, or objects. Defenders are obligated to use their best efforts to segregate noncombatants and to refrain from placing military personnel or materiel in or near civilian objects or locations. Attackers are required to only use those means and methods of attack that are discriminate in effect and can be controlled, as well as take precautions to minimize collateral injury to civilians and protected objects or locations. Pg E-2

Environmental Considerations

a. Joint operations have the potential to adversely affect natural and cultural resources.  onsistent

with operational requirements, action should be taken to identify these resources and develop plans to prevent or mitigate adverse effects. These include historic, archeological, and other natural resources in the operational area. Attacks against installations containing dangerous natural forces — including dams, dikes, and nuclear power facilities — must be carefully considered for potentially catastrophic collateral damage.

b. It is generally lawful under the LOAC to cause collateral damage to the environment during an

attack on a legitimate military target. However, the commander has an affirmative obligation to avoid unnecessary damage to the environment to the extent that it is practical to do so consistent with mission accomplishment. To that end and as far as military requirements dictate, methods and means of attack should be employed with due regard to the protection and preservation of the natural environment. Destruction of the environment not required by military necessity and carried out wantonly is prohibited. E-6.

Military Necessity.
 This principle limits those measures not forbidden by international law to legitimate military objectives whose engagement offers a definite military advantage. While military necessity gives commanders great latitude in conducting military operations, it does not authorize all military action and destruction. For instance, under no circumstance would military necessity authorize actions specifically prohibited by LOAC, such as the murder of prisoners of war or the deliberate targeting of innocent civilians. Pg. E-1

Proportionality. 
The principle of proportionality requires that commanders weigh the anticipated loss of civilian life and damage to civilian property reasonably expected to result from military operations with the advantages expected to be gained. The principle of proportionality is weighed by a commander in determining whether, in engaging in an operation, the commander’s actions may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, that would be excessive in relation to the concrete and direct military advantage anticipated by those actions. The military advantage anticipated is intended to refer to the advantage anticipated from those actions

considered as a whole, and not only from isolated or particular parts thereof. Generally, “military

advantage” is not restricted to tactical gains, but is linked to the full context of a strategy. Pg. E-1

Attacks are not prohibited against military targets even if they cause incidental injury or damage to civilians or civilian objects.  In spite of precautions, such incidental casualties are inevitable during armed conflict.  Incidental civilian injury or collateral damage to civilian objects must not be excessive in relations to the concrete and direct military advantage expected to be gained.  Pg. E-4

Unnecessary Suffering. 
This principle forbids the employment of arms, projectiles, or material calculated to cause unnecessary suffering. This construct also extends to unnecessary destruction of property. Combatants may not use arms that are calculated to cause unnecessary suffering, and may not use otherwise lawful weapons in a manner or with the intent to cause unnecessary suffering. Pg. E-1

U.S. Dep’t of Energy, Dep’t of Defense, National Security and Nuclear Weapons in the 21st Century (2008)

The United States continues to maintain nuclear forces for two fundamental reasons.

First, the international security environment remains dangerous and unpredictable, and

has grown more complicated since the dissolution of the Soviet Union. Political

intentions can change overnight and technical surprises can be expected. Second, nuclear

weapons continue to play unique roles in supporting U.S. national security. Although not

suited for every 21st century challenge, nuclear weapons remain an essential element in

modern strategy.  

To meet the needs of this more complex security environment, the 2001 Nuclear Posture

Review envisioned a more flexible New Triad that consists of: strike systems (nuclear,

non-nuclear, and non-kinetic); defenses (both active and passive); and a responsive

infrastructure; all supported by robust planning, intelligence and command and control

capabilities. New strategic capabilities, including long-range, precision conventional

strike and improved ballistic missile defenses, will be developed and fielded over the

coming decade. These future offensive and defensive capabilities will increase the

options available to national leaders to address a broader range of potential contingencies

and will mitigate risks associated with significant nuclear reductions.

Within this more flexible portfolio, nuclear weapons are less prominent, but the roles

they play continue to be vital. The policies of successive U.S. administrations have

shown a marked continuity in the purposes assigned to nuclear forces. U.S. nuclear

forces have served, and continue to serve, to: 1) deter acts of aggression involving

nuclear weapons or other weapons of mass destruction; 2) help deter, in concert with

general-purpose forces, major conventional attacks; and 3) support deterrence by holding

at risk key targets that cannot be threatened effectively by non-nuclear weapons. Because

of their immense destructive power, nuclear weapons, as recognized in the 2006 National

Security Strategy, deter in a way that simply cannot be duplicated by other weapons.

From the beginning, the U.S. nuclear arsenal has defended not only the United States and

its military forces, but also, and importantly, U.S. allies in Europe, Asia, and elsewhere.

The role nuclear forces play in the deterrence of attack against allies remains an essential

instrument of U.S. nonproliferation policy by significantly reducing the incentives of a

number of allied countries to acquire nuclear weapons of their own. Nuclear forces

continue to be a key element in U.S. alliances with other countries, for example, NATO

allies, Japan, South Korea, and Australia. In general, U.S. nuclear forces act as a (pg.3)

counterbalance to the military capabilities of hostile states that endanger international

order.

The United States has made great strides in developing and deploying both very advanced

conventional weapon systems and missile defenses. However, nuclear weapons possess

unique attributes and make unique contributions to national security. They continue to

have an important deterrent effect on nations that have or that seek to acquire weapons of

mass destruction to offset U.S. conventional superiority. Against many targets, U.S.

nuclear weapons have a lethality that cannot be matched by non-nuclear munitions. Both

advanced conventional weapons and missile defenses can enhance deterrence, but the

ability to deter certain threats rests ultimately and fundamentally on the availability and

continued effectiveness of U.S. nuclear forces. Pg. 4.

Assurance, Dissuasion, Deterrence, and Defeat

U.S. nuclear forces support the defense goals of assuring allies and friends, dissuading

nations from military competition with the United States, deterring adversaries from

attacking the United States and its allies, and, if necessary, defeating those who attack us.

The United States seeks to:

• Assure allies that U.S. security commitments remain valid and that the U.S. force

posture is sufficient and appropriate for plausible scenarios of concern.

o U.S. extended nuclear deterrence commitments to allies have been essential to

the success of U.S. alliances. For example, the U.S. nuclear deterrent has been,

and remains, the cornerstone of NATO’s collective security. Allied participation

in NATO’s nuclear responsibilities and decision making have played a major

role in assuring NATO members of the reality of the U.S. commitment to the

common defense. In Asia, the U.S. nuclear commitment to the security of allies

and friends has also played a significant role in mutual defense efforts.

o Despite the best efforts of the U.S. and others, the proliferation of weapons of

mass destruction (WMD) continues. The United States must ensure that its allies

around the world continue to judge U.S. strategic capabilities to be credible and

sufficient to guarantee their security. In the absence of allied confidence in U.S.

capabilities and commitments, these states could feel compelled to acquire

nuclear weapons of their own. Thus, maintaining continued allied confidence in

the U.S. extended nuclear deterrent is an essential element of U.S. nuclear nonproliferation

policy. Pg.11

o Assurance of allies also requires that U.S. nuclear forces are not perceived as

inferior or at an overall disadvantage when compared to the capabilities of other

nuclear powers. The maintenance of 1,700 to 2,200 operationally deployed U.S.

strategic nuclear warheads is an important part of this perception. Beyond its

strategic capabilities, the United States also assures allies and friends through its

effective conventional forces, missile defenses, and non-strategic nuclear forces

that can be forward deployed, as appropriate.

• Dissuade adversaries and potential adversaries from developing threatening

capabilities (including engaging in a nuclear arms competition with the United

States).

o This goal, which has endured since the 1960s, includes shaping military

competition in ways favorable to the United States that also complicate military

planning for potential opponents. The planned U.S. nuclear force in 2012 will

support dissuasion goals by retaining a sufficient margin over countries with

expanding nuclear arsenals to discourage their leaders from initiating a nuclear

arms competition, while encouraging them to pursue more modest and less

confrontational strategies.

• Dissuade any potential near-peers from military competition. Nuclear weapons

are important in dissuading any potential near-peer competitor from realizing

possible advantages from the acquisition of counterforce nuclear capabilities. The

1,700 to 2,200 ODSNW the United States is planning to deploy in 2012 provides a

sufficient capability such that the costs of a direct nuclear competition with the

United States would be very high.

o The U.S. must also consider the potential of a robust industrial base, and

growing economic power, to support the strategic objectives of a potential nearpeer

competitor. Maintaining 1,700 to 2,200 U.S. ODSNW also provides

substantial warning and response time should any potential near-peer competitor

aggressively seek to achieve nuclear parity with, or superiority over, the United

States. U.S. leaders would have opportunity to respond with a combination of

diplomatic and force posture initiatives should it become necessary. Finally,

maintaining a credible deterrent assures U.S. allies that might otherwise develop

independent nuclear arsenals in response to a near-peer’s military modernization

and expansion.

o The United States seeks friendly constructive relations with all nations.

However, should a potential near-peer competitor rebuff U.S. efforts to develop

a constructive relationship, the United States could reverse the direction of its

nuclear reductions and reconstitute elements of its nuclear forces. Reversing the

reductions would take significant time, but for the mid-term, this would be

significantly less costly and take much less time than building new systems and

warheads. Pg.12

• Deter adversaries from aggression, especially deterring the use or threatened use of

nuclear weapons or other WMD against the United States, its deployed forces, allies

and friends. The U.S. nuclear force must be of sufficient size and possess a wide

range of capabilities to provide credible threat options to deter existing and future

WMD-armed adversaries. Strategic capabilities—the nuclear force, along with nonnuclear

offensive capabilities and defenses—need to provide a wide range of

offensive and defensive options for national leaders to respond effectively and

appropriately to any level of aggression directed against the United States, its allies

or friends.

Estimates of the deterrence and defeat requirement for WMD-armed adversaries

take into consideration several factors:

o The decades-old, highly integrated operational plan for strategic nuclear forces—the

Single Integrated Operations Plan (SIOP) —was replaced in 2003 with a plan that

provides smaller, more flexible targeting options.7

o Strategic nuclear warheads available on a day-to-day basis provide a spectrum of

targeting options for consideration during rapidly developing, high-stakes

contingencies. This force, much smaller than the 1,700 to 2,200 ODSNW, and

routinely deployed and responsive to orders only from the President, serves

immediate deterrence and defeat goals.

o However, should unexpected developments pose a more imminent threat, the

projected day-to-day alert force could be increased relatively quickly (a few weeks

to months) up to the baseline 1,700 to 2,200 ODSNW. This could entail bringing

bombers to an alert status or placing additional strategic submarines at sea. Such

actions could be needed in response to an unexpected contingency, e.g., the

emergence of a new WMD-armed adversary, or severe deterioration in a U.S. nearpeer

relationship resulting in a return to hostile confrontation and nuclear threats. Pg. 13.

Dep’t of Defense, Nuclear Posture Review 2010

After describing fundamental changes in the international security environment, the NPR report

focuses on five key objectives of our nuclear weapons policies and posture:

1. Preventing nuclear proliferation and nuclear terrorism;

2. Reducing the role of U.S. nuclear weapons in U.S. national security strategy;

3. Maintaining strategic deterrence and stability at reduced nuclear force levels;

4. Strengthening regional deterrence and reassuring U.S. allies and partners; and

5. Sustaining a safe, secure, and effective nuclear arsenal.  Pg. iii
The threat of global nuclear war has become remote, but the risk of nuclear attack has increased.  Today’s most immediate and extreme danger is nuclear terrorism.  The other pressing threat is nuclear proliferation.  Russia and the United States are no longer adversaries and the prospects for military confrontation have declined dramatically, with increased cooperation in areas of shared interest, including preventing nuclear terrorism and nuclear proliferation.  The US and china are increasingly interdependent and their shared responsibilities for addressing global security threats, such as WMD proliferation and terrorism, are growing. Pg. iii-iv.

These changes in the nuclear threat environment have altered the hierarchy of our nuclear

concerns and strategic objectives. In coming years, we must give top priority to discouraging

additional countries from acquiring nuclear weapons capabilities and stopping terrorist groups

from acquiring nuclear bombs or the materials to build them. At the same time, we must

continue to maintain stable strategic relationships with Russia and China and counter threats

posed by any emerging nuclear-armed states, thereby protecting the United States and our allies

and partners against nuclear threats or intimidation, and reducing any incentives they might have

to seek their own nuclear deterrents. 
Therefore, it is essential that we better align out nuclear policies and posture to our most urgent priorities—preventing nuclear terrorism and nuclear proliferation.  However, as long as nuclear weapons exist, the United States will sustain safe, secure, and effective nuclear forces. These nuclear forces will continue to play an essential role in deterring potential adversaries and reassuring allies and partners around the world.

But fundamental changes in the international security environment in recent years – including the growth of unrivaled U.S. conventional military capabilities, major improvements in missile defenses, and the easing of Cold War rivalries – enable us to fulfill those objectives at significantly lower nuclear force levels and with reduced reliance on nuclear weapons. Therefore, without jeopardizing our traditional deterrence and reassurance goals, we are now able to shape our nuclear weapons policies and force structure in ways that will better enable us to meet our most pressing security challenges.  Pg. v.
 By reducing the role and numbers of U.S. nuclear weapons – meeting our NPT Article VI obligation to make progress toward nuclear disarmament – we can put ourselves in a (pg.v)
much stronger position to persuade our NPT partners to join with us in adopting the

measures needed to reinvigorate the non-proliferation regime and secure nuclear materials

worldwide.

 By maintaining a credible nuclear deterrent and reinforcing regional security architectures

with missile defenses and other conventional military capabilities, we can reassure our

non-nuclear allies and partners worldwide of our security commitments to them and

confirm that they do not need nuclear weapons capabilities of their own.

 By pursuing a sound Stockpile Management Program for extending the life of U.S.

nuclear weapons, we can ensure a safe, secure, and effective deterrent without the

development of new nuclear warheads or further nuclear testing.
 By modernizing our aging nuclear facilities and investing in human capital, we can

substantially reduce the number of nuclear weapons we retain as a hedge against technical

or geopolitical surprise, accelerate dismantlement of retired warheads, and improve our

understanding of foreign nuclear weapons activities.

 By promoting strategic stability with Russia and China and improving transparency and

mutual confidence, we can help create the conditions for moving toward a world without

nuclear weapons and build a stronger basis for addressing nuclear proliferation and

nuclear terrorism.

 By working to reduce the salience of nuclear weapons in international affairs and moving

step-by-step toward eliminating them, we can reverse the growing expectation that we are

destined to live in a world with more nuclear-armed states, and decrease incentives for

additional countries to hedge against an uncertain future by pursuing nuclear options of

their own. Pg. vi.
Preventing Nuclear Proliferation and Nuclear Terrorism

As a critical element of our effort to move toward a world free of nuclear weapons, the United

States will lead expanded international efforts to rebuild and strengthen the global nuclear nonproliferation regime – and for the first time, the 2010 NPR places this priority atop the U.S. nuclear agenda. Concerns have grown in recent years that we are approaching a nuclear tipping point – that unless today’s dangerous trends are arrested and reversed, before very long we will be living in a world with a steadily growing number of nuclear-armed states and an increasing likelihood of terrorists getting their hands on nuclear weapons.

The U.S. approach to preventing nuclear proliferation and nuclear terrorism includes three key

elements. 

1. bolster the nuclear non-proliferation regime and its centerpiece, the NPT, by reversing the nuclear ambitions of North Korea and Iran, strengthening InternationalAtomic Energy Agency safeguards and enforcing compliance with them, impeding illicit nuclear trade, and promoting the peaceful uses of nuclear energy without increasing proliferation risks. Pg. vi-vii
2. accelerating efforts to implement President Obama’s initiative to secure all vulnerable nuclear materials worldwide in four years.  

3. pursuing arms control efforts – including the New Strategic Arms Reduction Treaty (New START), ratification and entry into force of the Comprehensive Nuclear Test Ban Treaty, and negotiation of a verifiable Fissile Material Cutoff Treaty – as a means of strengthening our ability to mobilize broad international support for the measures needed to reinforce the non-proliferation regime and secure nuclear materials worldwide.

Key administration initiative are:

 Pursuing aggressively the President’s Prague initiative to secure all vulnerable nuclear

materials worldwide, including accelerating the Global Threat Reduction Initiative and

the International Nuclear Material Protection and Cooperation Program. This includes

increasing funding in fiscal year (FY) 2011 for Department of Energy nuclear nonproliferation

programs to $2.7 billion, more than 25 percent.

 Enhancing national and international capabilities to disrupt illicit proliferation networks

and interdict smuggled nuclear materials, and continuing to expand our nuclear forensics

efforts to improve the ability to identify the source of nuclear material used or intended

for use in a terrorist nuclear explosive device.

 Initiating a comprehensive national research and development program to support

continued progress toward a world free of nuclear weapons, including expanded work on

verification technologies and the development of transparency measures. Pg. vii.
Reducing the Role of U.S. Nuclear Weapons

The role of nuclear weapons in U.S. national security and U.S. military strategy has been reduced significantly in recent decades, but further steps can and should be taken at this time.

The fundamental role of U.S. nuclear weapons, which will continue as long as nuclear weapons

exist, is to deter nuclear attack on the United States, our allies, and partners. Pg. vii
Since the end of the Cold War, the strategic situation has changed in fundamental ways. With

the advent of U.S. conventional military preeminence and continued improvements in U.S.

missile defenses and capabilities to counter and mitigate the effects of CBW, the role of U.S.

nuclear weapons in deterring non-nuclear attacks – conventional, biological, or chemical – has declined significantly. The United States will continue to reduce the role of nuclear weapons in deterring non-nuclear attacks.

To that end, the United States is now prepared to strengthen its long-standing “negative security

assurance” by declaring that the United States will not use or threaten to use nuclear weapons against non-nuclear weapons states that are party to the NPT and in compliance with their nuclear non-proliferation obligations.  In making this strengthened assurance, the United States affirms that any state eligible for the assurance that uses chemical or biological weapons against the United States or its allies and partners would face the prospect of a devastating conventional military response

In the case of countries not covered by this assurance – states that possess nuclear weapons and

states not in compliance with their nuclear non-proliferation obligations – there remains a

narrow range of contingencies in which U.S. nuclear weapons may still play a role in deterring a

conventional or CBW attack against the United States or its allies and partners. The United

States is therefore not prepared at the present time to adopt a universal policy that  deterring nuclear attack is the sole purpose of nuclear weapons. pg. viii
Yet that does not mean that our willingness to use nuclear weapons against countries not covered

by the new assurance has in any way increased. Indeed, the United States wishes to stress that it

would only consider the use of nuclear weapons in extreme circumstances to defend the vital

interests of the United States or its allies and partners. Pg. viii-ix
Accordingly, among the key conclusions of the NPR:

 The United States will continue to strengthen conventional capabilities and reduce the

role of nuclear weapons in deterring non-nuclear attacks, with the objective of making

deterrence of nuclear attack the sole purpose of U.S. nuclear weapons.

 The United States would only consider the use of nuclear weapons in extreme

circumstances to defend the vital interests of the United States or its allies and partners.

 The United States will not use or threaten to use nuclear weapons against non-nuclear

weapons states that are party to the NPT and in compliance with their nuclear nonproliferation

obligations. Pg. ix.
Maintaining Strategic Deterrence and Stability at Reduced Nuclear Force Levels

New START. The next step in this process is to replace the now-expired 1991 START I Treaty

with another verifiable agreement, New START. An early task for the NPR was to develop U.S.

positions for the New START negotiations and to consider how U.S. forces could be structured

in light of the reductions required by the new agreement. The NPR reached the following

conclusions:

 Stable deterrence can be maintained while reducing U.S. strategic delivery vehicles – intercontinental

ballistic missiles (ICBMs), submarine-launched ballistic missiles (SLBMs),

and nuclear-capable heavy bombers – by approximately 50 percent from the START I

level, and reducing accountable strategic warheads by approximately 30 percent from the

Moscow Treaty level.

 Building on NPR analysis, the United States agreed with Russia to New START limits of

1,550 accountable strategic warheads, 700 deployed strategic delivery vehicles, and a

combined limit of 800 deployed and non-deployed strategic launchers.

 The U.S. nuclear Triad of ICBMs, SLBMs, and nuclear-capable heavy bombers will be

maintained under New START.

 All U.S. ICBMs will be “de-MIRVed” to a single warhead each to increase stability. Pg. ix
 Contributions by non-nuclear systems to U.S. regional deterrence and reassurance goals

will be preserved by avoiding limitations on missile defenses and preserving options for

using heavy bombers and long-range missile systems in conventional roles. Pg. x
Maximizing Presidential decision time. The NPR concluded that the current alert posture of

U.S. strategic forces – with heavy bombers off full-time alert, nearly all ICBMs on alert, and a

significant number of SSBNs at sea at any given time – should be maintained for the present. It

also concluded that efforts should continue to diminish further the possibility of nuclear launches

resulting from accidents, unauthorized actions, or misperceptions and to maximize the time

available to the President to consider whether to authorize the use of nuclear weapons. Key steps

include:

 Continuing the practice of “open-ocean targeting” of all ICBMs and SLBMs so that, in

the highly unlikely event of an unauthorized or accidental launch, the missile would land

in the open ocean, and asking Russia to re-confirm its commitment to this practice.

 Further strengthening the U.S. command and control system to maximize Presidential

decision time in a nuclear crisis.

 Exploring new modes of ICBM basing that enhance survivability and further reduce any

incentives for prompt launch. Pg. x
Future nuclear reductions. 

The President has directed a review of post-New START arms control objectives, to consider future reductions in nuclear weapons. Several factors will influence the magnitude and pace of future reductions in U.S. nuclear forces below New START levels. First, any future nuclear reductions must continue to strengthen deterrence of potential regional adversaries, strategic stability vis-à-vis Russia and China, and assurance of our allies and partners. This will require an updated assessment of deterrence requirements; further improvements in U.S., allied, and partner non-nuclear capabilities; focused reductions in strategic and nonstrategic weapons; and close consultations with allies and partners. The United States will continue to ensure that, in the calculations of any potential opponent, the perceived gains of attacking the United States or its allies and partners would be far outweighed by the unacceptable costs of the response.

Second, implementation of the Stockpile Stewardship Program and the nuclear infrastructure

investments recommended in the NPR will allow the United States to shift away from retaining

large numbers of non-deployed warheads as a hedge against technical or geopolitical surprise,

allowing major reductions in the nuclear stockpile. These investments are essential to facilitating

reductions while sustaining deterrence under New START and beyond.

Third, Russia’s nuclear force will remain a significant factor in determining how much and  how fast we are prepared to reduce U.S. forces. Because of our improved relations, the need for strict numerical parity between the two countries is no longer as compelling as it was during the Cold War. But large disparities in nuclear capabilities could raise concerns on both sides and among U.S. allies and partners, and may not be conducive to maintaining a stable, long-term strategic relationship, especially as nuclear forces are significantly reduced. Therefore, we will place importance on Russia joining us as we move to lower levels. Pg. xi
 The United States will not conduct nuclear testing and will pursue ratification and entry

into force of the Comprehensive Nuclear Test Ban Treaty.

 The United States will not develop new nuclear warheads. Life Extension Programs

(LEPs) will use only nuclear components based on previously tested designs, and will not

support new military missions or provide for new military capabilities. Pg. xiv.
U.S. Dep’t of the Army, Operational Law Handbook (2010)
Binding nature of International Law

Pg. 10The LOW is defined as “that part of international law that regulates the conduct of armed hostilities.”1 It is often termed “the law of armed conflict.” The LOW encompasses all international law for the conduct of hostilities binding on the United States or its individual citizens, including treaties and international agreements to which the United States is a party, and applicable customary international law (CIL).2 
U.S. LOW obligations are national obligations, binding upon every Soldier, Sailor, Airman, and Marine. 

Department of Defense (DoD) policy is to comply with the LOW “during all armed conflicts, however such conflicts are characterized, and in all other military operations.”3 
2 Id. 

3 Id. para 4.1. 
Pg. 13Historically, when applying the DoD policy, allowances have been made for the fact that during these operations U.S. forces often do not have the resources to comply with the LOW to the letter. It has been U.S. (pg 14) practice to comply with the LOW to the extent “practicable and feasible” where not directly applicable.19 The Soldier’s Rules provide useful standards for the individual Soldier in the conduct of operations across the conflict spectrum. In military operations short of international armed conflict, LOW treaties provide an invaluable template for military conduct. It will be the responsibility of the military commander, with the assistance and advice of the JA, to determine those provisions that best fit the mission and situation. 
19 See Memorandum of W. Hays Parks to the Judge Advocate General of the Army, 1 October 1990. 
Biological Weapons

Pg. 15 Biological (bacteriological) weapon use was prohibited by the 1925 Geneva Protocol. The 1925 Protocol did not, however, prohibit development, production, and stockpiling. The 1972 Biological Weapons Convention (BWC) extended the prohibition contained in the 1925 Geneva Protocol, prohibiting development, production, stockpiling, acquisition, or retention of biological agents or toxins, weapons, equipment or means of delivery designed to use such toxins for hostile purposes or in armed conflict. 

Pg. 19 United States renounced all use of biological and toxin weapons.
Chemical Weapons

Pg. 14 The Geneva Protocol of 1925 prohibits use in war of asphyxiating, poisonous, or other gases (and bacteriological weapons; see below). The United States reserved the right to respond with chemical weapons to a chemical or biological weapons attack by the enemy. This reservation became moot when the United States ratified the Chemical Weapons Convention (CWC), which prohibits production, acquisition, stockpiling, retention, and use (even in retaliation). The United States ratified the CWC on 25 April 1997 with declarations. The CWC entered into force on 29 April 1997.

Pg. 18 Chemical Weapons. Chemical weapons are governed by the Chemical Weapons Convention.

a. The CWC was ratified by the United States and came into force in April 1997.

b.Key Provisions. There are twenty-four articles in the CWC. Article 1 is the most important. It states that Parties agree to never develop, produce, stockpile, transfer, use, or engage in military preparations to use chemical weapons. It strictly forbids retaliatory (second) use, which represents a significant departure from the 1925 Geneva Protocol. It requires the destruction of chemical stockpiles. It also forbids the use of Riot Control Agents (RCA) as a “method of warfare.”

Civilian Immunity

Pg. 29 
1. General Rule. Civilians and civilian property may not be the object of direct (intentional) attack. Generally, under the Geneva Conventions and additional protocols, civilians are those whom are not members of a nation’s armed forces. For purposes of lethal targeting, civilians also include contractors accompanying the force. 119 A civilian is protected from direct attack unless and for such time as he or she takes a direct part in hostilities.120 The phrase “direct part in hostilities” has not been universally defined,121 but is widely agreed not to include general participation (such as a factory worker) or support for a nation’s war effort. Commentators have suggested that functions that are of critical or high importance to a war effort constitute direct part in hostilities. 

2. Indiscriminate Attacks. Additional Protocol I protects the civilian population from “indiscriminate” attacks. Indiscriminate attacks include those where the incidental loss of civilian life, or damage to civilian objects, would be excessive in relation to the concrete and direct military advantage anticipated.122 
119 API, art. 50 (1) defines civilians as those persons not belonging to one of the categories of persons referred to in Third Geneva Convention, article 4(A)(1), (2), (3) and (6), and Article 43 of API. 
120 AP I, art. 50, 51, para. 3. 
121 JAs should be aware that the International Committee of the Red Cross recently published “interpretive guidance” on what constitutes direct participation in hostilities. See NILS MELZER, INT’L COMM. OF THE RED CROSS, INTERPRETATIVE GUIDANCE ON THE NOTION OF DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW 78 (2009) available at http://www.icrc.org/web/eng/siteeng0.nsf/html/p0990. The guidance was published after six years of expert meetings; however, many experts, including both U.S. experts, decided to withdraw their names from the final product. The United States has not officially responded to the guidance but many of the experts, including Michael Schmitt, Hays Parks, and Brigadier General (Ret.) Kenneth Watkin, either have or will soon be publishing their own independent responses to the ICRC’s guidance. See, e.g., Michael N. Schmitt, The Interpretive Guidance on the Notion of Direct Participation in Hostilities: A Critical Analysis, 1 HARV. NAT’L SEC’Y J. 5 (2010), available at http://www.harvardnsj.com/wp-content/uploads/2010/05/Vol.-1_Schmitt_Final.pdf. 
122 AP I, art. 51(4). 
Command Responsibility p. 35

Commanders are legally responsible for war crimes committed by their subordinates when any one of three circumstances applies: 

a. The commander ordered the commission of the act; 

b. The commander knew of the act, either before or during its commission, and did nothing to prevent or stop it; or 

c. The commander should have known, “through reports received by him or through other means, that troops or other persons subject to his control [were] about to commit or [had] committed a war crime and he fail[ed] to take the necessary and reasonable steps to insure compliance with the LOW or to punish violators thereof.”

Distinction 

p.11. [T]his principle requires that combatants be distinguished from noncombatants, and that military objectives be distinguished from protected property or protected places. In keeping with this “grandfather” principle of the LOW, parties to a conflict must direct their operations only against combatants and military objectives. 

1. Additional Protocol I (AP I) prohibits “indiscriminate attacks.” As examples, under Article 51, paragraph 4, these are attacks that: 

a. are “not directed against a specific military objective,” (e.g., Iraqi SCUD missile attacks on Israeli and  Saudi cities during the Persian Gulf War); 

b. “employ a method or means of combat the effects of which cannot be directed at a specified military objective,” (e.g., might prohibit area bombing in certain populous areas, such as a bombardment “which  treats as a single military objective a number of clearly separated and distinct military objectives in a city, 

town, or village . . .”)8; or 
c. “employ a method or means of combat the effects of which cannot be limited as required” by the  Protocol (e.g., release of dangerous forces or collateral damage excessive in relation to concrete and direct  military advantage)10; and 
d. “consequently, in each case are of a nature to strike military objectives and civilians or civilian objects without distinction.” 

2. Military objectives are defined in AP I as “objects which by their nature, location, purpose or use, make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.” P.12
3. Distinction requires parties to a conflict to engage only in military operations the effects of which distinguish between the civilian population (or individual civilians not taking part in the hostilities), and combatant forces, directing the application of force solely against the latter. Similarly, military force may be directed only against military objectives, and not against civilian objects. Under the principle of distinction, the civilian population as such, as well as individual civilians, may not be made the object of attack. P.12
Indiscriminate Attacks (p.29). Additional Protocol I protects the civilian population from “indiscriminate” attacks. Indiscriminate attacks include those where the incidental loss of civilian life, or damage to civilian objects, would be excessive in relation to the concrete and direct military advantage anticipated.

Environment p.341
Protecting the environment and instilling an environmental ehtic across the operations spectrum is a mjor international, US., and DoD concern.  Failure to do so can jeopardize solders’ health and welfare, impede current and future operations, generate criticism, and have other negative consequences.  
Executive Order 12114 creates NEPA-like rules for overseas operations by requiring environmental impacts anaysis of major federal actions affecting the environment outside of the United States.  A particularly important exception is for actions taken by or pursuant to the direction of the President or Cabinet officer when the national security or interest in invovled or when the actions occurs in the course of an armed conflict. P.343
1. Hague Convention No. IV (Hague IV). . Hague IV and the regulations attached to it represent the first time that environmental principles were codified into treaty law. Hague IV restated the customary principle that methods of warfare are not unlimited (serving as the baseline statement for environmental war principles).66 Hague IV environmental protections enjoy the widest spectrum of application of any of the LOW conventions. They apply to all property, wherever located, and by whomever owned. Pg350
a. Article 23e forbids the use or release of force calculated to cause unnecessary suffering or destruction. Judge Advocates should analyze the application of these principles to environmental issues in the same manner they would address the possible destruction or suffering associated with any other weapon use or targeting decision. 
b. Article 23g prohibits destruction or damage of property in the absence of military necessity. When performing the analysis required for the foregoing test, the JA should pay particular attention to the geographical extent (i.e., how widespread the damage will be), longevity, and severity of the damage upon the target area’s environment. 

2. The 1925 Gas Protocol. The Gas Protocol bans the use of “asphyxiating, poisonous, or other gases, and all analogous liquids, materials, and devices . . .” during war.70 This treaty is important because many chemicals (especially herbicides) are extremely persistent, cause devastating damage to the environment, and even demonstrate the ability to multiply their destructive force by working their way up the food chain. During the ratification of the Gas Protocol, the United States reserved its right to use both herbicides and riot control agents (RCA). 

3. The 1993 Chemical Weapons Convention (CWC). The CWC complements the Gas Protocol. EO 1185073 specifies U.S. policy relative to the use of chemicals, herbicides, and RCA, and sets out several clear rules regarding the CWC. As a general rule, the U.S. renounces the use of both herbicides and RCA against combatants, which also may not be used “in war” in the absence of national command authority (NCA) authorization.75 In regard to herbicides, the EO sets out two uses that are expressly permitted, even without NCA authorization: domestic use and control of vegetation within and around the “immediate defensive perimeters” of U.S. installations. P350
4. 1980 Conventional Weapons Convention (COWC). Only Optional Protocol II has environmental significance because it places restrictions on the use of mines, booby traps, and other devices. The significance of this treaty lies in the fundamental right to a safe human environment as the COWC bans the indiscriminate use of these devices. Indiscriminate use is defined as use that: 

a. Is not directed against a military objective; 

b. Employs a method or means of delivery that cannot be directed at a specific military objective; or 

c. May be expected to cause incidental loss of civilian life or injury to civilian objects (including the environment), which would be excessive in relation to the concrete and direct military advantage to be gained. Pg350
5. The Fourth Geneva Convention (GC IV). The GC IV is a powerful environmental convention, but it does not have the wide application enjoyed by Hague IV. Article 53 protects only the environment of an occupied territory by prohibiting the destruction or damage of property (including the environment) in the absence of “absolute military necessity.”80 Article 147 provides the enforcement mechanism; under its provisions, “extensive” damage or destruction of property, not justified by military necessity, is a “grave breach” of the conventions.81 All other violations that do not rise to this level are lesser breaches (sometimes referred to as “simple breaches”). The distinction between these two types of breaches is important. A grave breach requires parties to the conventions to search out and either prosecute or extradite persons suspected of committing a grave breach.82 A simple breach only requires parties to take measures necessary for the suppression of the type of conduct that caused the breach.83 United States’ policy requires the prompt reporting and investigation of all alleged war crimes (including environmental violations), as well as taking appropriate corrective action as a remedy when necessary.84 These obligations subject Soldiers to adverse actions if they are not well-trained relative to their responsibilities under environmental operational provisions. 

6. Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification Techniques (ENMOD).85 Unlike all the other environmental LOW treaties, which ban the effect of various weapon systems upon the environment, ENMOD bans the manipulation or use of the environment itself as a weapon. Any use or manipulation of the environment that is widespread, long-lasting or severe violates ENMOD (single element requirement).86 Another distinction between ENMOD and other treaties is that the ENMOD only prohibits environmental modifications that cause damage to another party to ENMOD.87 

a. The application of ENMOD is limited, as it only bans efforts to manipulate the environment with extremely advanced technology. It is likely that simple diversion of a river, destruction of a dam, or even the release of millions of barrels of oil do not constitute “manipulation” as contemplated under the provisions of ENMOD. Instead, the technology must alter the “natural processes, dynamics, composition or structure of the earth . . . .” Examples of this type of manipulation are: alteration of atmospheric conditions to alter weather patterns, earthquake modification, and ocean current modification (tidal waves etc.). 

b. The drafters incorporated the distinction between high versus low technological modification into ENMOD to prevent its unrealistic extension. For example, if ENMOD reached low technological activities, then actions such as cutting down trees to build a defensive position or an airfield, diverting water to create a barrier, or bulldozing earth might all be violations. Judge Advocates should understand that none of these activities, or similar low technological activities, are controlled by ENMOD. 

c. ENMOD does not regulate the use of chemicals to destroy water supplies or poison the atmosphere. As before, ENMOD probably does not reach this application of a relatively low technology. Although the relevance of ENMOD appears to be minimal given the current state of military technology, JAs should become familiar with the basic tenets of ENMOD. This degree of expertise is important because some nations argue for a more pervasive application of this treaty. Judge Advocates serving as part of a multinational force must be ready to provide advice.

relative to ENMOD, even if this advice amounts only to an explanation as to why ENMOD has no application, despite the position of other coalition states. 

7. The 1977 Protocols Additional to the Geneva Conventions (AP I & AP II). Pg352  The United States has not ratified AP I; accordingly, the United States is ostensibly bound only by the provisions within AP I that reflect customary international law. To some extent, AP I, Articles 35, 54, 55, and 56 (the environmental protection provisions within AP I) merely restate Hague IV and GC IV environmental protections, and are therefore enforceable. However, the main focus of AP I protections go far beyond the previous baseline protections. AP I is much more specific relative to the declaration of these environmental protections. In fact, AP I is the first LOW treaty that specifically provides protections for the environment by name. 

a. The primary difference between AP I and the protections found with the Hague IV or GC IV is that once the degree of damage to the environment reaches a certain level, AP I does not employ the traditional balancing of military necessity against the quantum of expected destruction. Instead, it establishes this level as an absolute ceiling of permissible destruction. Any act that exceeds that ceiling, despite the importance of the military mission or objective, is a violation of the LOW. This absolute standard is laid out in Articles 35 and 55 as any “method of warfare which is intended, or may be expected, to cause widespread, long-term and severe damage to the environment.”93 The individual meanings of the terms “widespread,” “long-term” and “severe” damage have been debated at length. The ceiling is only reached when all three elements are satisfied (unlike the single-element requirement of ENMOD). 

b. Most experts and the Commentary to AP I state that “long-term” should be measured in decades (twenty to thirty years). Although the other two terms remain largely subject to interpretation, a number of credible interpretations have been forwarded.94 Within AP I, the term “widespread” probably means several hundred square kilometers, as it does in ENMOD.95 “Severe” can be explained by Article 55’s reference to any act that “prejudices the health or survival of the population.”96 Because the general protections found in Articles 35 and 55 require the presence of all three of these elements, the threshold is set very high.97 For instance, there is little doubt that the majority of carnage caused during World Wars I and II (with the possible exception of the two nuclear devices exploded over Japan) would not have met this threshold requirement.
c. Specific AP I protections include Article 55’s absolute ban on reprisals against the environment, Article 54’s absolute prohibition on the destruction of agricultural areas and other areas that are indispensable to the survival of the civilian population, and Article 56’s absolute ban on targeting works on installations containing dangerous forces (dams, dikes, nuclear plants, etc.), if such targeting would result in substantial harm to civilian persons or property. 
Genocide

Pg. 45 n.21 The Restatement gives the following examples of human rights that fall within the category of CIL: genocide, slavery, murder . . . . 
Pg. 47 Convention on the Prevention and Punishment of the Crime of Genocide29 (1948). The United States signed in 1948, transmitted to Senate in 1949, and ratified in 1988. 
29 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9,1948, 102 Stat. 3045, 78 U.N.T.S. 277. 

Pg. 69 of occupation, rules that can be relied upon, with necessary modification, by JAs to develop treatment policies and procedures. Protocol I, with its definition of when civilians lose protected status (by taking active part in hostilities), may be useful in developing classification of “hostile” versus “non-hostile” civilians. If civilians who pose a threat to the force must be detained, it is equally logical to look to the Prisoner of War Convention as a source for analogy. Finally, with regard to procedures for ensuring no detention is considered arbitrary, the Manual for Courts-Martial is an excellent source of analogy for basic due process type procedures. 

5. Obviously, the listing of sources is not exclusive. Judge Advocates should turn to any logical source of authority that resolves the issue, keeps the command in constant compliance with basic human rights obligations, and makes good common sense. These sources may often include not only the LOW and domestic law, but also non-binding human rights treaty provisions, and host nation law. The imperative is that JAs ensure that any policy- based application of non-binding authority is clearly understood by the command, and properly articulated to those questioning U.S. policies. Both JAs and those benefiting from legal advice must always remember that “law by 

analogy” is not binding law, and should not regard it as such. 

Hiroshima/Nagasaki

Pg. 352  The 1977 Protocols Additional to the Geneva Conventions (AP I & AP II).95 The United States has not ratified AP I; accordingly, the United States is ostensibly bound only by the provisions within AP I that reflect customary international law. To some extent, AP I, Articles 35, 54, 55, and 56 (the environmental protection provisions within AP I) merely restate Hague IV and GC IV environmental protections, and are therefore enforceable. However, the main focus of AP I protections go far beyond the previous baseline protections. Additional Protocol I is much more specific relative to the declaration of these environmental protections. In fact, AP I is the first LOAC treaty that specifically provides protections for the environment by name. 

a. The primary difference between AP I and the protections found with the Hague IV or GC IV is that once the degree of damage to the environment reaches a certain level, AP I does not employ the traditional balancing of military necessity against the quantum of expected destruction. Instead, it establishes this level as an absolute ceiling of permissible destruction. Any act that exceeds that ceiling, despite the importance of the military mission or objective, is a violation of the LOAC. This absolute standard is laid out in Articles 35 and 55 as any “method of warfare which is intended, or may be expected, to cause widespread, long-term and severe damage to the environment.”96 The individual meanings of the terms “widespread,” “long-term” and “severe” damage have been debated at length. The ceiling is only reached when all three elements are satisfied (unlike the single-element requirement of ENMOD). 

b. Most experts and the Commentary to AP I state that “long-term” should be measured in decades (twenty to thirty years). Although the other two terms remain largely subject to interpretation, a number of credible interpretations have been forwarded.97 Within AP I, the term “widespread” probably means several hundred square kilometers, as it does in ENMOD. “Severe” can be explained by Article 55’s reference to any act that “prejudices the health or survival of the population.”98 Because the general protections found in Articles 35 and 55 require the presence of all three of these elements, the threshold is set very high.99 For instance, there is little doubt that the majority of carnage caused during World Wars I and II (with the possible exception of the two nuclear devices exploded over Japan) would not have met this threshold requirement.100 
95 Protocol I Additional to the Geneva Conventions, Dec. 12, 1977, 16 I.L.M. 1391, 1125 U.N.T.S. 3 [hereinafter GP I]. 
Id. at art. 33, 55. 
97 Claude Pilloud, International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 Aug. 1949, at 410 to 420 (Yves Sandoz ed., 1987) [hereinafter Sandoz].
98 Id. (Article 55 language has roughly the same meaning as the meaning of "severe" within the ENMOD Convention). 
99 G. Roberts, The New Rules for Waging War: The Case Against Ratification of Additional Protocol I, 26 VA. J. INT’L L. 109, 146-47 (1985). Some experts have argued, however, that this seemingly high threshold might not be as high as many assert. The “may be expected” language of Articles 35 and 55 appears to open the door to an allegation of war crimes any time damage to the environment is substantial and receives ample media coverage. The proponents of this complaint allege that this wording is far too vague and places unworkable and impractical requirements upon the commander. Id. 
100 See Sandoz, supra note 97, at 417. 

Human Rights Law pg.44
Scholars and States disagree over the interaction between human rights law and LOW. Positions range from arguments that they are entirely separate systems to a view that makes LOW a completely integrated component of human rights law.9 In the late-1960's, the United Nations General Assembly took on the application of human rights during armed conflict.10 Ultimately, however, the resolutions produced few useful pronouncements and many ambiguous references to humanitarian principles.

1. The Traditional / United States View. Traditionally, human rights law and LOW have been viewed as separate systems of protection. This classic view applies human rights law and LOW to different situations and different relationships respectively.

a. Human rights law, in the traditional view, regulates the relationship between States and individuals within their territory and under their jurisdiction and may, however, be inapplicable during emergencies. This reflects the original focus of human rights law which was to protect individuals from the harmful acts of their own governments.

b. Law of War, in the traditional view, regulates wartime relations between belligerents and civilians as well as protected persons, usually not one's own citizens or nationals.

c. The traditional view notes that LOW largely predates human rights law and therefore was never intended to comprise a sub-category of human rights law. This view notes that LOW includes very restrictive triggering mechanisms which limit its application to specific circumstances. As such, LOW is cited as a lex specialis to situations of armed conflict and therefore applies in lieu of human rights law.

If a specific human rights falls within the category of CIL, it should be considered a fundamental human right.  As such, it is binding on US forces during all overseas operations.  According to the Restatement (3d) of International Law, a State violates international law when, as a matter of policy, it “practices, encourages, or condones” a violations of human rights considered CIL.  It makes no qualification as to where the violation might occur, or against whom it may be directed.  The Restatement gives the following examples of human rights that fall within the category of CIL: genocide, slavery, murder or causing the disappearance of individuals, torutre or other cruel and inhuman, or degrading treament or punishment, violence to life or limb, hostage taking, punsihment without fair trial, prolonged or arbitrary detention, failure to care for and collect the wounded and sick, systematic racial discrimination, and consistent patterns of gross violations of internationally recognized human rights.  Pg45.

Jus ad bellum/UN Charter Provisions

Pg. 1 In both customary and treaty law, there are a variety of internationally-recognized legal bases for the use of force in relations between States. Generally speaking, however, modern jus ad bellum (the law governing a State’s resort to force) is reflected in the United Nations (UN) Charter. The UN Charter provides two bases for a State’s choice to resort to the use of force: Chapter VII enforcement actions under the auspices of the UN Security Council, and self-defense pursuant to Article 51 (which governs acts of both individual and collective self-defense). 

A. Policy and Legal Considerations 
1. Before committing U.S. military force abroad, decision makers must make a number of fundamental policy determinations. The President and the national civilian leadership must be sensitive to the legal, political, diplomatic, and economic factors inherent in a decision to further national objectives through the use of force. The legal aspects of such a decision, both international and domestic, are of primary concern in this determination. Any decision to employ force must rest upon the existence of a viable legal basis in international law as well as in domestic law (including application of the 1973 War Powers Resolution (WPR), Public Law 93-148, 50 U.S.C. §§ 1541-1548). 
B. Article 2(4): The General Prohibition Against the Use of Force 
1. The UN Charter mandates that all member States resolve their international disputes peacefully;1 it also requires that States refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State.2 This ban on aggression, taken from Article 2(4) of the UN Charter, is regarded as the heart of the UN Charter and the basic rule of contemporary public international law.3 An integral aspect of Article 2(4) is the principle of non-intervention, which provides that States must refrain from interference in other States’ internal affairs.4 Put simply, non-intervention stands for the proposition that States must respect each other’s sovereignty. 

1 UN Charter, Article 2(3): “All Members shall settle their international disputes by peaceful means in such a manner that international peace and security and justice are not endangered.” The UN Charter is reprinted in full in various compendia, including the International and Operational Law Department’s Law of War Documentary Supplement, and is also available at http://www.un.org/aboutun/charter/index.html. 2
2 UN Charter, Article 2(4): “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state . . . .” 

3 See 1 THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 117 (Bruno Simma ed., Oxford Univ. Press 2nd ed., 2002). 

4 UN Charter, Article 2(7): “Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.” 
Pg. 2

II. THE LAWFUL USE OF FORCE 
Despite the UN Charter’s broad legal prohibitions against the use of force and other forms of intervention, specific exceptions exist to justify a State’s recourse to the use of force or armed intervention. While States have made numerous claims, using a wide variety of legal bases to justify uses of force, it is generally agreed that there are only two exceptions to the Article 2(4) ban on the threat or use of force: (1) actions authorized by the UN Security Council under Chapter VII of the UN Charter, and (2) actions that constitute a legitimate act of individual or collective self-defense pursuant to Article 51 of the UN Charter and/or customary international law (CIL).7 
A. UN Enforcement Action (Chapter VII) 
1. The UN Security Council. The UN Charter gives the UN Security Council both a powerful role in determining the existence of an illegal threat or use of force and wide discretion in mandating or authorizing a response to such a threat or use of force (enforcement). The unique role is grounded primarily in Chapter VII of the UN Charter, which demonstrates the Charter’s strong preference for collective responses to the illegal use of force over unilateral actions in self-defense. Chapter V of the UN Charter establishes the composition and powers of the Security Council. The Security Council includes five permanent members (China, France, Russia, the United Kingdom, and the United States) and ten non-permanent, elected members. Article 24 states that UN members “confer on the Security Council primary responsibility for the maintenance of international peace and security” and, in Article 25, members “agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.” 

2. Chapter VII of the UN Charter, entitled “Action With Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression,” gives the UN Security Council authority to label as illegal threats and uses of force, and then to determine what measures should be employed to address the illegal behavior. Before acting, the Security Council must first, in accordance with Article 39, determine the existence of a threat to the peace, a breach of the peace or an act of aggression. Provided the Security Council makes such a determination, the UN Charter gives three courses of action to the Security Council: 1) make recommendations pursuant to Article 39; 2) mandate non-military measures (i.e., diplomatic and economic sanctions) pursuant to Article 41; or 3) mandate military enforcement measures (“action by air, land, or sea forces”) pursuant to Article 42. 

a. Article 39, the same article through which the Security Council performs its “labeling” function, allows the Council to make non-binding recommendations to maintain or restore international peace and security. Because Article 42 has not operated as intended (see infra), some have grounded UN Security Council 

5 OAS Charter, Article 18: “No State or group of States has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other State. The foregoing principle prohibits not only armed force but also any other form of interference or attempted threat against the personality of the State or against its political, economic and cultural elements.” See also Inter-American Treaty of Reciprocal Assistance (Rio Treaty), Art. I: “. . . Parties formally condemn war and undertake in their international relations not to resort to the threat or the use of force in any manner inconsistent with the provisions of the Charter of the United Nations or this Treaty.” 6 See Report of the International Commission on Intervention and State Sovereignty, December 2001 (“Where a population is suffering serious harm, as a result of internal war, insurgency, repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect.”). The United States does not accept humanitarian intervention as a separate basis for the use of force; however, the United Kingdom has expressed support for it. See Lord Goldsmith, Attorney General, Iraq: Resolution 1441, para. 7 (Mar. 7, 2003) (secret memo to Prime Minister, released on April 28, 2005), available at http://www.number10.gov.uk/files/pdf/Iraq%20Resolution%201441.pdf. 7 As stated above, a minority of States would include humanitarian intervention as a separate exception to the rule of Article 2(4). In addition, consent is sometimes stated as a separate exception. However, if a State is using force with the consent of a host State, than there is no violation of the host State’s territorial integrity or political independence; thus, there is no need for an exception to the rule as it is not being violated. 
III. SELF-DEFENSE 
A. Generally  pg. 4
1. The right of all nations to defend themselves was well-established in CIL prior to adoption of the UN Charter. Article 51 of the Charter provides: Nothing in the present Chapter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a member of the UN until the Security Council has taken measures necessary to maintain international peace and security. . . . 

2. The questions that inevitably arise in conjunction with the UN Charter’s “codified” right of self-defense involve the scope of authority found therein. Does this right, as the language of Article 51 suggests, exist only after a State has suffered an “armed attack,” and then only until the Security Council takes effective action? Did the UN Charter thus limit the customary right of self-defense in such a way that eliminated the customary concept of anticipatory self-defense (see infra) and extinguished a State’s authority to act independently of the Security Council in the exercise of self-defense? 
Pg. 5

1. Those in the international community who advocate a restrictive approach in the interpretation of the UN Charter—and in the exercise of self-defense—argue that reliance upon customary concepts of self-defense, to include anticipatory self-defense, is inconsistent with the clear language of Article 51 and counterproductive to the UN goal of peaceful resolution of disputes and protection of international order. 

2. In contrast, some States, including the United States, argue that an expansive interpretation of the UN Charter is more appropriate, contending that the customary law right of self-defense (including anticipatory self-defense) is an inherent right of a sovereign State that was not “negotiated” away under the Charter. Arguing that contemporary experience has demonstrated the inability of the Security Council to deal effectively with acts and threats of aggression, these States argue that, rather than artificially limiting a State’s right of self-defense, it is better to conform to historically accepted criteria for the lawful use of force, including circumstances which exist outside the “four corners” of the Charter. 

B. Self-Defense Criteria: Necessary and Proportional 
1. It is well-accepted that the UN Charter provides the essential framework of authority for the use of force, effectively defining the foundations for a modern jus ad bellum. Inherent in its principles are the customary requirements for necessity13 (which involves considering the exhaustion or ineffectiveness of peaceful means of resolution, the nature of coercion applied by the aggressor State, objectives of each party, and the likelihood of effective community intervention), proportionality (i.e., limiting force in magnitude, scope and duration to that which is reasonably necessary to counter a threat or attack), and an element of timeliness (i.e., delay in response to an attack or the threat of attack attenuates the immediacy of the threat and the necessity to use force in self-defense). 
13 It should be noted that necessity and proportionality mean different things in jus ad bellum and jus in bello. Jus ad bellum defines these terms for purposes of using force, whereas jus in bello (law of war) defines these terms for purposes of targeting analysis. See infra, Chapter 2, Law of War. 
Legal Review of Weapons p.17

All U.S. weapons, weapons systems, and munitions must be reviewed by the service TJAG or DoD General Counsel for legality under the LOW. This review occurs before the award of the engineering and manufacturing development contract and again before the award of the initial production contract.43 Legal review of new weapons is also required under Article 36 of AP I. 

Effect of legal review. The weapons review process of the United States entitles commanders and all other personnel to assume that any weapon or munition contained in the U.S. military inventory and issued to military personnel is lawful. 

1. Weapons may be illegal: 

a. Per se. Those weapons calculated to cause unnecessary suffering, determined by the “usage of states.” Examples: lances with barbed heads or projectiles filled with glass.44 

b. Improper use. Any weapon may be used unlawfully; for example, use of an M9 pistol to murder a POW. This may not be a violation of the principle of “unnecessary suffering,” but would most likely violate the principles of necessity and distinction. Again, illegal use of a lawful weapon does not make the weapon unlawful. 

c. By agreement or prohibited by specific treaties. Example: certain land mines, booby traps, and “blinding laser weapons” are prohibited by Protocols to the UNCCW. None were declared by the States Parties/drafters to cause unnecessary suffering or to be illegal as such. Anti-personnel land mines and booby traps were regulated (and, in some cases, certain types prohibited) in order to provide increased protection for the civilian population.  

6. Poison. Poison has been outlawed for thousands of years, and is prohibited by treaty.46 

7. Chemical Weapons. Chemical weapons are governed by the Chemical Weapons Convention. 

a. The CWC was ratified by the United States and came into force in April 1997. 

b. Key Provisions. There are twenty-four articles in the CWC. Article 1 is the most important. It states that Parties agree to never develop, produce, stockpile, transfer, use, or engage in military preparations to use chemical weapons. It strictly forbids retaliatory (second) use, which represents a significant departure from 1925 Geneva Protocol. It requires the destruction of chemical stockpiles. It also forbids the use Riot Control Agents (RCA) as a “method of warfare.” 

8. Biological Weapons. The 1925 Geneva Protocol prohibits bacteriological methods of warfare. The BWC53 supplants the 1925 Geneva Protocol bacteriological weapons provisions, prohibiting the production, stockpiling, and use of biological and toxin weapons. The United States renounced all use of biological and toxin weapons. 

9. Nuclear Weapons. Nuclear weapons are not prohibited by international law. On 8 July 1996, the International Court of Justice (ICJ) issued an advisory opinion that “[t]here is in neither customary nor international law any comprehensive and universal prohibition of the threat or use of nuclear weapons.” However, by a split vote, the ICJ also found that “[t]he threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict.” The Court stated that it could not definitively conclude whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defense, in which the very survival of the state would be at stake. 
Main Corpus of LOAC

Pg. 14 
A. The Law of The Hague.20 “Hague Law,” which is typically associated with targeting, regulates the “methods and means” of warfare, including: prohibitions against using certain weapons such as poison; humanitarian concerns such as warning the civilian population before a bombardment; and the law of belligerent occupation (particularly with respect to property.) The rules relating to the methods and means of warfare are primarily derived from articles 22 through 41 of the Regulations Respecting the Laws and Customs of War on Land annexed to Hague IV.21 
B. Geneva Conventions of 1949.22 “Geneva Law” protects “victims” of war such as wounded and sick, shipwrecked at sea, prisoners of war, and civilians. Geneva law seeks to ensure humane treatment of the “victims” it aims to “respect and protect.” 

C. 1977 Additional Protocols to the Geneva Convention.23 Additional Protocol I represents a convergence between “Hague Law” and “Geneva Law” as it sought to update and include both traditions in one document. Although the United States has not ratified either AP I or AP II, most nations have. Consequently, U.S. commanders must be aware that many allied forces are under a legal obligation to comply with the Protocols, and that the United States believes some provisions of the Protocols to be CIL.24 This difference in obligation has not proven to be a hindrance to U.S. allied or multinational operations since promulgation of the Protocols in 1977. 

D. Other Treaties. The following treaties restrict specific aspects of warfare: 

1. Chemical Weapons.25 The Geneva Protocol of 1925 prohibits use in war of asphyxiating, poisonous, or other gases (and bacteriological weapons; see below). The United States reserved the right to respond with chemical weapons to a chemical or biological weapons attack by the enemy. This reservation became moot when the United States ratified the Chemical Weapons Convention (CWC), which prohibits production, acquisition, stockpiling, retention, and use (even in retaliation). The United States ratified the CWC on 25 April 1997 with declarations. The CWC entered into force on 29 April 1997. 

2. Cultural Property.26 The 1954 Hague Cultural Property Convention prohibits targeting cultural property, and sets forth conditions when cultural property may be used by a defender or attacked. Although the United States did not ratify the treaty until recently,27 it has always regarded the treaty’s provisions as relevant to the targeting process: “United States policy and the conduct of operations are entirely consistent with the Convention’s provisions. In large measure, the practices required by the convention to protect cultural property were based upon the practices of U.S. military forces during World War II.”28 
20 See Hague IV and Hague IX. 
21 Hague IV, arts. 22-41.
22 See generally GWS; GWS (Sea); GPW; GC. 23 See generally AP I; AP II; AP III. 
24 Memorandum from Hays Parks, Chief International Law Branch, to Mr. John H. McNeill, Assistance General Counsel (International), OSD, subject: 1977 Protocols Additional to the Geneva Conventions, Customary International Law Implications (9 May 1986). 
25 See generally 1925 Geneva Protocol; CWC. 
26 See generally 1954 Cultural Property Convention.
 27 The 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict was transmitted to the United States Senate on 6 January 1999. However, it was not until 25 September 2008 that the Senate provided its consent to Presidential ratification of the treaty. Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict 

S. TREATY DOC. NO. 106-1(A)(2008). 
28 President William J. Clinton, Message to the Senate Transmitting the Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict (Jan. 6, 1999). 
Pg. 15

3. Biological Weapons.29 Biological (bacteriological) weapon use was prohibited by the 1925 Geneva Protocol. The 1925 Protocol did not, however, prohibit development, production, and stockpiling. The 1972 Biological Weapons Convention (BWC) extended the prohibition contained in the 1925 Geneva Protocol, prohibiting development, production, stockpiling, acquisition, or retention of biological agents or toxins, weapons, equipment or means of delivery designed to use such toxins for hostile purposes or in armed conflict. 

4. Conventional Weapons.30 The 1980 United Nations Convention on Certain Conventional Weapons (UNCCW) restricts, regulates, or prohibits the use of certain otherwise lawful conventional weapons. The United States ratified the UNCCW in 1995. The UNCCW also contains several Protocols: 

a. Protocol I, which the United States ratified in 1995, prohibits any weapon whose primary effect is to injure by fragments which, when in the human body, escape detection by x-ray. 

b. Protocol II, which the United States ratified in 1995, regulates use of mines, booby-traps, and other devices, while prohibiting certain types of anti-personnel mines to increase protection for the civilian population. The original Protocol II, however, was replaced in 1996 by an Amended Mines Protocol (Amended Protocol II), which the United States ratified in 1999. 

c. Protocol III regulates the use of incendiary weapons to increase protection for the civilian population. The United States ratified Protocol III in 2009 with the following understandings: 1) Incendiary weapons may be used within areas of civilian concentrations if their use will result in fewer civilian casualties. The classic example of this would be where the use of incendiary weapons against a chemical munitions factory in a city would cause fewer incidental civilian casualties; and 2) Tracers and white phosphorous are not incendiaries. 

d. Protocol IV, which the United States ratified in 2009, prohibits “blinding laser weapons,” defined as laser weapons specifically designed to cause permanent blindness to unenhanced vision. 

e. Protocol V on explosive remnants of war was adopted in 2003 and ratified by the United States in 2009. It was the first international agreement to require the parties to an armed conflict, where feasible, to clear or assist the host nation or others in clearance of unexploded ordnance or abandoned explosive ordnance after the cessation of active hostilities. 

5. Cluster Bombs or Combined Effects Munitions (CEM). CEM constitute effective weapons against a variety of targets, such as air defense radars, armor, artillery, and personnel. However, because the bomblets or submunitions are dispensed over a relatively large area and a small percentage of them typically fail to detonate, there is an unexploded ordinance (UXO) hazard associated with CEM. CEMs are not mines, are acceptable under the laws of armed conflict, and are not timed to go off as anti-personnel devices. However, if the submunitions are disturbed or disassembled, they may explode. Unfortunately, these weapons have a high “dud” rate and as a result can cause civilian casualties if disturbed. Consequently, there is a need for early and aggressive EOD clearing efforts.31 
a. The Oslo Process, which produced the Convention on Cluster Munitions, concluded in Dublin on 30 May 2008 and entered into force on 1 August 2010. The Convention on Cluster Munitions prohibits the development, production, stockpiling, retention or transfer of cluster munitions (CM) between signatory States. The United States is not a party to this treaty, but many of our closest allies are. The United States obtained an “interoperability” exception that will allow non-signatory states such as the United States to use and stockpile CM while involved in multinational operations. In response to Oslo, the Secretary of Defense signed a DoD Cluster Munitions Policy on 13 June 2008. This policy mandated a reduction of obsolete CM stocks, improvement of CM UXO standards to 1%, and replacement of existing stocks by 2018. 

E. Regulations. Implementing LOW guidance for U.S. armed forces is found in respective service manuals.32 
29 See 1925 Geneva Protocol; BWC. 
30 See generally CCW. 
31 See U.S. DoD Report to Congress: Kosovo/Operation Allied Force After Action Report. See also Thomas Herthel, On the Chopping Block: Cluster Munitions and the Law of War, 51 A.F.L. REV. 229 (2001). 
32 See FM 27-10; NWP 1-14M; FM 1-10; AFPD 51-4. 
Nature and Purpose of LOAC

Pg. 10

A. The fundamental purposes of the LOW are humanitarian and functional in nature. The humanitarian purposes include: 

1. Protecting both combatants and noncombatants from unnecessary suffering; 

1. Safeguarding persons who fall into the hands of the enemy; and 

1. Facilitating the restoration of peace. 

B. The functional purposes include: 

1. Ensuring good order and discipline; 

1. Fighting in a disciplined manner consistent with national values; and 

1. Maintaining domestic and international public support. 

Necessity. 
(p.10) The principle of military necessity is explicitly codified in Article 23, paragraph (g) of the Annex to Hague IV, which forbids a belligerent “to destroy or seize the enemy’s property, unless such destruction or seizure be imperatively demanded by the necessities of war.” Other provisions in the LOW acknowledge this principle implicitly.  

Neutrality (pg. 32)

Belligerents must respect the territory and rights of neutral states.  The territory of the neutral state is inviolable.  This prohibits any unauthorized entry into the territory of the neutral state, its territorial waters, or the airspace over such areas by troops or instrumentalities of war. Thus, belligerents are also specifically prohibited from moving troops or convoys of war munitions or supplies across the territory of a neutral state.

Per se Rule

Pg. 17 Per se illegal weapons. Those weapons calculated to cause unnecessary suffering, determined by the “usage of states.” Examples: lances with barbed heads or projectiles filled with glass.42 
42 FM 27-10, para. 34. 

Poison. 
Pg. 18 Poison has been outlawed for thousands of years, and is prohibited by treaty.44
44 Hague IV, art. 23(a). 
Principle of analogy

Professor: the “principle of analogy” discussed in your book is not in the manuals with respect to the legality of any weapons or weapons system.  There is mention of “law by analogy” but this is only with respect to the threshold question of whether the law of war is triggered.  The principle of analogy as discussed in the new manual would appear to be inapplicable in determining whether the use of a weapon is legal or not.  Instead, all weapons undergo a formal legal review process.
Pg. 68

D. Law By Analogy49 
1. If the primary body of law intended to guide during military operations (the LOW) is not triggered, the JA must turn to other sources of law to craft resolutions to issues during such operations. This absence of regulation creates a vacuum that is not easily filled. As indicated earlier, fundamental human rights law serves as the foundation for some resolutions. However, because of the ill-defined nature of imperatives that come from that law, JAs need a mechanism to employ to provide the command with “specific” legal guidance in the absence of controlling “specifics.” 

2. The license and mandate for utilizing non-binding sources of authority to fill this legal vacuum is established by the Department of Defense’s Law of War Program Directive (DoD Directive 2311.01E). This authority directs the armed forces of the United States to apply the LOW during all armed conflicts, no matter how characterized, and in all other military operations. Because of the nature of non-armed conflict operations, sources of law relied upon to resolve various issues extend beyond the LOW. These sources include, but are not limited to, tenants and principles from the LOW, United States statutory and regulatory law, and peacetime treaties. The fit is not always exact, but more often than not, a disciplined review of the international conventional and customary law or any number of bodies of domestic law will provide rules that, with moderate adjustment, serve well. 

3. Among the most important rules of applying law by analogy is the enduring importance of the mission statement. Because these rules are crafted to assist the military leader in the accomplishment of his mission, their application and revision must be executed with the mission statement in mind. Judge Advocates must not permit rules, promulgated to lend order to mission accomplishment, become missions in and of themselves. There are many ways to comply with domestic, international, and moral laws, while not depriving the leader of the tools he must have to accomplish his mission. 

4. The logical start point for this “law by analogy” process is the LOW. For example, when dealing with treatment of civilians, a logical starting point is the LOW treaty devoted exclusively to the protection of civilians: the fourth Geneva Convention. This treaty provides many detailed rules for the treatment of civilians during periods 

 49 Some might argue that due to potential changes in how U.S. forces apply the Law of War as a result of DoDD 2311.01E, that this section is duplicative and/or confusing. However, DoDD 2311.01E is relatively new, and exactly how it will be applied in practice remains to be seen. Accordingly, it was decided to leave this section in the current Operational Law Handbook. However, this chapter, and particularly this section, must be read in light of DoDD 2311.01E. 

Proportionality 

pg.12 According to the principle of proportionality, the anticipated loss of life and damage to property incidental to attacks must not be excessive in relation to the concrete and direct military advantage expected to be gained. Proportionality is not a separate legal standard as such, but provides a means by which military commanders can balance military necessity and unnecessary suffering in circumstances when an attack may cause incidental damage to civilian personnel or property. 

Reprisal p.24

Reprisals are conduct which otherwise would be unlawful, resorted to by one belligerent against enemy personnel or property in response to acts of warfare committed by the other belligerent in violation of the LOW, for the sole purpose of enforcing future compliance with the LOW.  Individual U.S. Soldiers and units do not have the authority to conduct a reprisal. That authority is retained at the national level. 

Target Area Bombing

Pg. 11 
1. Additional Protocol I (AP I) prohibits “indiscriminate attacks.” As examples, under Article 51, paragraph 4, these are attacks that: 

a. are “not directed against a specific military objective,” (e.g., Iraqi SCUD missile attacks on Israeli and Saudi cities during the Persian Gulf War); 

b. “employ a method or means of combat the effects of which cannot be directed at a specified military objective,” (e.g., this might prohibit area bombing in certain populous areas, such as a bombardment “which treats as a single military objective a number of clearly separated and distinct military objectives in a city, town, or village . . .” 7) 
Unnecessary Suffering
Pg.13 Sometimes referred to as humanity or superfluous injury, this principle requires a military force to minimize unnecessary suffering. “It is especially forbidden . . . to employ arms, projectiles or material calculated to cause unnecessary suffering.”15 This principle applies to the legality of weapons and ammunitions themselves as well as to the methods by which such weapons and ammunition are employed. Military personnel may not use arms that are per se calculated to cause unnecessary suffering (e.g., projectiles filled with glass, hollow point or soft-point small caliber ammunition, lances with barbed heads) or use otherwise lawful weapons in a manner calculated to cause unnecessary suffering. 

1. The prohibition of unnecessary suffering constitutes acknowledgement that necessary suffering to combatants is lawful, and may include severe injury or loss of life. There is no agreed definition for unnecessary suffering. A weapon or munition would be deemed to cause unnecessary suffering only if it inevitably or in its normal use has a particular effect, and the injury caused is considered by governments as disproportionate to the military necessity for it, that is, the military advantage to be gained from its use. This balancing test cannot be conducted in isolation. A weapon's or munition's effects must be weighed in light of comparable, lawful weapons or munitions in use on the modern battlefield. 

2. A weapon cannot be declared unlawful merely because it may cause severe suffering or injury. The appropriate determination is whether a weapon's or munition's employment for its normal or expected use would be prohibited under some or all circumstances. The correct criterion is whether the employment of a weapon for its normal or expected use inevitably would cause injury or suffering manifestly disproportionate to its military effectiveness. A State is not required to foresee or anticipate all possible uses or misuses of a weapon, for almost any weapon can be used in ways that might be prohibited. 
War Crimes pg.34
A. U.S. Military and Civilian Criminal Jurisdiction 

1. The historic practice of the military services is to charge members of the U.S. military who commit offenses regarded as a “war crime” under existing, enumerated articles of the UCMJ.170 

2. In the case of other persons subject to trial by general courts-martial for violating the laws of war171 the charge shall be “Violation of the Laws of War” rather than a specific UCMJ article. 

3. The War Crimes Act of 1997172 provides federal courts with jurisdiction to prosecute any person inside or outside the U.S. for war crimes where a U.S. national or member of the armed forces is involved as an accused or as a victim. 

4. “War Crimes” are defined in the War Crimes Act as: (1) grave breaches as defined in the Geneva Conventions of 1949 and any Protocol thereto to which the U.S. is a party; (2) violations of Articles 23, 25, 27, 28 of the Annex to the Hague Convention IV; (3) violations of Common Article 3 of the Geneva Conventions of 1949 and any Protocol thereto to which the U.S. is a party and deals with a non-international armed conflict; (4) violations of provisions of Protocol on Prohibitions or Restrictions on the Use of Mines, Booby-Traps & Other devices (Protocol II as amended May 1996) when the U.S. is a party to such Protocol and the violator willfully kills or causes serious injury to civilians. 

5. U.S. policy on application of the LOW is stated in DoD Directive 2311.01E (9 May 2006): “It is DoD policy that … [m]embers of the DoD Components [including U.S. civilians and contractors assigned to or accompanying the armed forces] comply with the LOW during all armed conflicts, however such conflicts are characterized, and in all other military operations.”
U.S. Dep’t of the Army, Law of War Deskbook (2010)
Biological Weapons. 
Pg 154 The 1925 Geneva Protocol prohibits bacteriological methods of warfare. The 1972 Biological Weapons Convention16 supplements the 1925 Geneva Protocol and prohibits the production, stockpiling, and use of biological and toxin weapons. The U.S. renounced all use of biological and toxin weapons. 

6. Chemical Weapons. 
Pg 151. Poison has long been outlawed in battle as being a treacherous means of warfare. Chemical weapons, more specifically, have been regulated since the early 1900's by several treaties. 

a. The 1925 Geneva Protocol. (FM 27-10, para 38). Applies to all international armed conflicts. 

i. Prohibits the use of lethal, incapacitating, and biological agents. The protocol prohibits the use of “asphyxiating, poisonous, or other gases and all analogous liquids, materials or devices. . . .” 

ii. The U.S. considers the 1925 Geneva Protocol as applying to both lethal and incapacitating chemical agents. 

iii. Incapacitating agents are those chemical agents producing symptoms that persist for hours or even days after exposure to the agent has terminated. The U.S. views Riot Control Agents (RCA) as having a “transient” effect, and thus they are NOT incapacitating agents. Therefore, the U.S. position is that the treaty does not prohibit the use of RCA in war, and it published an Understanding to this effect upon ratifying the treaty. (Other nations disagree with this interpretation). See further discussion below on RCA. 

iv. Under the Geneva Protocol of 1925, the U.S. reserved the right to use lethal or incapacitating gases if the other side uses them first. (FM 27-10, para. 38b). The reservation did not cover the right to use bacteriological methods of warfare in second use. Presidential approval was required for use. (E.O. 11850, 40 Fed. Reg. 16187 (1975); FM 27-10, para. 38c.) However, the Chemical Weapons Convention (CWC), which the U.S. ratified in 1997, does not allow this “second” use. 

b. 1993 Chemical Weapons Convention (CWC).15 This treaty was ratified by the U.S. and came into force in April 1997. Key articles are: 

C. Distinction. 
Pg 141 The principle of distinction is sometimes referred to as the “grandfather of all principles,” as it forms the foundation for much of the Geneva Tradition of the law of war. The essence of the principle is that military attacks should be directed at combatants and military targets, and not civilians or civilian property. AP I, art. 48 sets out the rule: “[p]arties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.” 

1. AP I, art. 51(4), further defines “indiscriminate attacks” as those attacks that: 

a. Are “not directed against a specific military objective” (e.g., SCUD missiles during Desert Storm); 

b. “Employ a method or means of combat the effects of which cannot be directed at a specified military objective” (e.g., area bombing); 

c. “Employ a method or means of combat the effects of which cannot be limited as required” (use of bacteriological weapons); and 

d. “Consequently, in each case are of a nature to strike military objectives and civilians or civilian objects without distinction.”

Binding Nature of LAOC

Pg. 23 Although the U.S. has never ratified … Additional Protocols [I and II to the Geneva Convention], their relevance continues to grow based on several factors: 

a. The U.S. has stated it considers many provisions of AP I and almost all of AP II to reflect customary international law. 

b. The argument that the entire body of AP I has attained the status of customary international law continues to gain strength. 

c. These treaties bind virtually all of our coalition partners. 

d. U.S. policy is to comply with Protocols I and II whenever feasible. 

D. U.S. policy is to comply with the law of war during all operations, whether international armed conflict, internal armed conflict, or situations short of armed conflict. 
Pg. 24 
1. DoD Directive 2311.01E (9 May 2006), DoD Law of War Program, requires all members of the armed forces to “comply with the law of war during all armed conflicts, however such conflicts are characterized, and in all other military operations.”2 
2. CJCSI 5810.01C (31 Jan 2007), which implements the DoD Law of War Program, similarly states that “[t]he Armed Forces of the United States comply with the law of war during all armed conflicts, however . . . characterized, and in all other military operations.”3 
2 DoD Directive 2311.01E (May 9, 2006) supersedes the language in DoD Directive 5100.77 (Dec 9, 1998 – now canceled) that required members of the armed forces to “comply with the law of war during all armed conflicts, however such conflicts are characterized, and with the principles and spirit of the law of war during all other operations.” DoD Directive 2311.01E is reprinted in the Documentary Supplement. 
3 This instruction is reprinted in the Documentary Supplement. 
Biological/Poison Weapons

Biological Weapons. The 1925 Geneva Protocol prohibits bacteriological methods of warfare. The 1972 Biological Weapons Convention supplements the 1925 Geneva Protocol and prohibits the production, stockpiling, and use of biological and toxin weapons. The U.S. renounced all use of biological and toxin weapons.

Chemical Weapons/Poison

Pg. 151 Chemical Weapons. Poison has long been outlawed in battle as being a treacherous means of warfare. Chemical weapons, more specifically, have been regulated since the early 1900's by several treaties. 

a. The 1925 Geneva Protocol. (FM 27-10, para 38). Applies to all international armed conflicts. 

i. Prohibits the use of lethal, incapacitating, and biological agents. The protocol prohibits the use of “asphyxiating, poisonous, or other gases and all analogous liquids, materials or devices. . . .” 

ii. The U.S. considers the 1925 Geneva Protocol as applying to both lethal and incapacitating chemical agents. 

iii. Incapacitating agents are those chemical agents producing symptoms that persist for hours or even days after exposure to the agent has terminated. The U.S. views Riot Control Agents (RCA) as having a “transient” effect, and thus they are NOT incapacitating agents. Therefore, the U.S. position is that the treaty does not prohibit the use of RCA in war, and it published an Understanding to this effect upon ratifying the treaty. (Other nations disagree with this interpretation). See further discussion below on RCA. 

iv. Under the Geneva Protocol of 1925, the U.S. reserved the right to use lethal or incapacitating gases if the other side uses them first. (FM 27-10, para. 38b). The reservation did not cover the right to use bacteriological methods of warfare in second use. Presidential approval was required for use. (E.O. 11850, 40 Fed. Reg. 16187 (1975); FM 27-10, para. 38c.) However, the Chemical Weapons Convention (CWC), which the U.S. ratified in 1997, does not allow this “second” use. 

b. 1993 Chemical Weapons Convention (CWC). This treaty was ratified by the U.S. and came into force in April 1997. Key articles are: 
i. Article I. Parties agree to never develop, produce, stockpile, transfer, use, or engage in military preparations to use chemical weapons. Retaliatory use (second use) is not allowed, a significant departure from 1925 Geneva Protocol. It requires the destruction of chemical stockpiles. Each party agrees not to use RCAs as a “method of warfare.” 

Command Responsibility pg. 177
A commander is not strictly liable for all offenses committed by subordinates.  The commander’s personal dereliction must have contributed to or failed to prevent the offense.  Where a commander knew or should have known that his subordinates were involved in war crimes, the cammander may be liable if he or she did not take reasonable and necessary action to prevent the crimes.

Genocide

Pg. 171 Genocide. The Genocide Convention53 defined this crime to consist of killing and other acts committed with intent to destroy, in whole or in part, a national, ethnic, racial, or religious group, “whether committed in time of peace or in time of war.” (Genocide Convention, art. 1). Although the Genocide Convention defines the crime, it contemplates trial before “a competent tribunal of the State in the territory of which the act was committed, or by such international penal tribunal as may have jurisdiction.” (Genocide Convention, art. 6). 
53 Convention on the Prevention and Punishment of the Crime of Genocide, opened for signature Dec. 11, 1948, 78 U.N.T.S. 277 (entered into force Jan. 12, 1951). The U.S. ratified the Genocide Convention in 1988, and provided for domestic implementation by 18 U.S.C. § 1091. 
General Rules of LOAC

Pg. 5 The Law of War. The law of war is the “customary and treaty law applicable to the conduct of warfare on land and to relationships between belligerents and neutral (pg. 6) States.”4 It “requires that belligerents refrain from employing any kind or degree of violence which is not actually necessary for military purposes and that they conduct hostilities with regard for the principles of humanity and chivalry.”5 The law of war is also referred to as the law of armed conflict (LOAC) or international humanitarian law (IHL). 

E. The law of war has evolved to its present content over millennia based on the actions and beliefs of States. It is deeply rooted in history, and an understanding of this history is necessary to understand current law of war principles. 

4 FM 27-10, para. 1. 

5 Id. at para. 3. 

Human rights 
pg. 189 Traditionally, human rights law and the LOW have been viewed as separate systems of protection.   LOW, in the traditional view, regulates wartime relations between belligerents and civilians as well as protected persons.  The traditional view notes that LOW largely predates human rights law and, therefore, was never intended to comprise a sub-category of human rights law.  LOW includes very restrictive triggering mechanisms which limit its application to specific circumstances. As such, LOW is lex specialis to situations of armed conflict and applies in lieu of human rights law.  This view, however, is becoming increasingly hard to maintain.

Jus ad bellum and Jus ad bello

Pg. 7 The law of war has two major prongs: Jus ad Bellum and Jus in Bello. 

1. Jus ad Bellum is the law dealing with conflict management, and how States initiate armed conflict (i.e., under what circumstances the use of military power is legally and morally justified). 

2. Jus in Bello is the law governing the actions of States once conflict has started (i.e., what legal and moral restraints apply to the conduct of waging war). 

3. Both categories of the law of war have developed over time, drawing most of their guiding principles from history. The concepts of Jus ad Bellum and Jus in Bello developed both unevenly and concurrently. For example, during the majority of the Jus ad Bellum period, most societies only dealt with rules concerning the legitimacy of using force. Once the conditions were present that 
Pg. 8 justified war, there were often no limits on the methods used to wage war. Eventually, both theories began to evolve together. 

IV. ORIGINS OF JUS IN BELLO AND JUS AD BELLUM 
A. Jus in Bello. This body of law deals with rules that control conduct during the prosecution of a war to ensure that it is legal and moral. 

1. Ancient Babylon (7th century B.C.). The ancient Babylonians treated both captured soldiers and civilians with respect in accordance with well-established rules. 

2. Ancient China (4th century B.C.). Sun Tzu’s The Art of War set out a number of rules that controlled what soldiers were permitted to do during war, including the treatment and care of captives and respect for women and children in captured territory. 

3. Ancient India (4th century B.C.). The Hindu civilization produced a body of rules codified in the Book of Manu that regulated land warfare in great detail. 

4. Similarly, the Old Testament and Koran imposed some limits on how victors could treat the vanquished. 

B. Jus ad Bellum. Law became an early factor in the historical development of warfare. The earliest references to rules regarding war referred to the conditions that justified resort to war both legally and morally. 

1. The ancient Egyptians and Sumerians (25th century B.C.) generated rules defining the circumstances under which war might be initiated. 

2. The ancient Hittites (16th century B.C.) required a formal exchange of letters and demands before initiating war. In addition, no war could begin during the planting season. 

3. The Greeks originated of the concept of Jus ad Bellum. A Greek a city-state was justified in resorting to the use of force if a number of conditions existed. If those conditions existed the conflict, was blessed by the gods and was just; otherwise, armed conflict was forbidden. 

4. The Romans formalized laws and procedures that made the use of force an act of last resort. Rome dispatched envoys to the States against whom they had grievances, and attempted to resolve differences diplomatically. The Romans also are credited with developing the requirement for declaring war. Cicero wrote that war must be declared to be just.
Legal Review of weapons. 
Pg 144. Before discussing these areas, it is important to note first that all U.S. weapons and weapons systems must be reviewed by the Service TJAG for legality under the law of war.7 A review occurs before the award of the engineering and manufacturing development contract and again before the award of the initial production contract. Legal review of new weapons is also required under AP I, art. 36. 

1. The Test. Is the acquisition and procurement of the weapon consistent with all applicable treaties, customary international law, and the law of armed conflict? (Interim Guidance, Defense Acquisition, para. 3.2.1). In a “TJAG review,” the discussion will often focus on whether the employment of the weapon or munition for its normal or expected use would inevitably cause injury or suffering manifestly disproportionate to its military effectiveness. This test cannot be conducted in isolation, but must be weighed in light of comparable, lawful weapons in use on the modern battlefield. Weapons may be illegal: 

a. Per se. Those weapons calculated to cause unnecessary suffering, determined by the “usage of states.” Examples: lances with barbed heads, irregular shaped bullets, projectiles filled with glass. (FM 27-10, para. 34) 

b. By improper use. Using an otherwise legal weapon in a manner to cause unnecessary suffering. Example: using a flamethrower against enemy troops in a bunker after dousing the bunker with gasoline; the intent being to inflict severe pain and injury on the enemy troops. 

c. By agreement or prohibited by specific treaties. Example: certain land mines, booby traps, and non-detectable fragments are prohibited under the Protocols to the 1980 Conventional Weapons Treaty. 

C. Consideration of Specific Weapons. As noted above, HR, art. 22, states that the right of belligerents to adopt means of injuring the enemy is not unlimited. Furthermore, “it is especially forbidden . . . to employ arms, projectiles or material calculated to cause unnecessary suffering.” (HR, art. 23(e)). The following weapons and munitions are considered under this general principle.


This sections includes a review of the legality of various weapons/munitions, such as small arms projectiles, hollow point ammo, snipe rifles, which are not relevant here.  Some of the more relevant examples are the following:

1. Landmines. Lawful if properly used; however, regulated by a number of different treaties. Keep in mind that while the U.S. has not signed all the applicable treaties, many of our allies have, and therefore it is important to understand what limitations our coalition partners may be facing and the impact on U.S. operations. 

a. The primary legal concern with landmines is that they may violate the law of war principle of discrimination. A landmine cannot tell if it is being triggered by an enemy combatant or a member of the civilian population. 

b. When considering legal restrictions on landmines, three questions must be answered: 

i. What type of mine is it: anti-personnel, anti-tank, or anti-tank with anti-handling device? 

ii. How is the mine delivered: remotely or non-remotely? 

iii. Does it ever become inactive or self-destruct? Is it “smart” or “dumb?” (“Smart” mines are those that are self-destructing, self-neutralizing, or self-deactivating; “dumb” landmines are persistent, and a threat until they are triggered or lifted.) 

c. The primary treaty that restricts U.S. use of mines is Amended Protocol II to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons (CCW).10 The U.S. ratified the Amended Protocol on May 24, 1999. Amended Protocol II: 

i. Expands the scope of the original Protocol to include internal armed conflicts; 

ii. Requires that all remotely delivered anti-personnel landmines be “smart”; 

iii. Requires that all “dumb” anti-personnel landmines be used within controlled, marked, and monitored minefields; accordingly, they may not be remotely delivered; 

iv. Requires that all anti-personnel landmines be detectable using available technology (i.e., that they contain a certain amount of iron so as to be detectable using normal mine sweeping equipment); 

v. Requires that the party laying mines assume responsibility to ensure against their irresponsible or indiscriminate use; and 

vi. Provides for means to enforce compliance. 

vii. Amended Protocol II also clarifies the use of the M-18 Claymore “mine” when used in the tripwire mode (art. 5(6)). (When used in command-detonated mode, the Protocol does not apply, as the issue of distinction is addressed by the “triggerman” monitoring the area). Claymores may be used in the tripwire mode, without invoking the “dumb” mine restrictions of Amended Protocol II, if: 

A. They are not left out longer than 72 hours; 

B. The Claymores are located in the immediate proximity of the military unit that emplaced them; and 

C. The area is monitored by military personnel to ensure civilians stay out of the area. 

d. In addition to Amended Protocol II, the United States released a new policy statement on landmines in February 2004. Under this policy: 

i. The United States has committed to eliminate persistent (dumb) landmines of all types from its arsenal. 

ii. Persistent anti-personnel landmines are only stockpiled for use by the United States in fulfillment of our treaty obligations to the Republic of Korea. 

iii. Persistent anti-vehicle mines can only be employed outside the Republic of Korea when authorized by the President until the end of 2010. 

iv. After 2010, the United States will not employ either persistent antipersonnel or persistent anti-vehicle landmines. 

3. Cluster Bombs or Combined Effects Munitions. These effective weapons against such targets as air defense radars, armor, artillery, and personnel. However, because the bomblets are dispensed over a relatively large area and a small percentage of them typically fail to detonate, there is an unexploded ordinance hazard associated with this weapon. These sub-munitions are not mines, and are not triggered to explode in the same way as anti-personnel landmines, and therefore are acceptable under the laws of armed conflict. However, if the sub-munitions are disturbed or disassembled, they may explode.12 As with anti-personnel landmines, there have been efforts to limit or eliminate their use by treaty. Protocol V on Explosive Remnants of War to the 1980 Convention on Certain Conventional Weapons addresses some aspects of the use of cluster bombs. In short, Protocol V requires Parties to clear areas under its control of unexploded ordnance insofar as is feasible. The U.S. ratified Protocol V in January 2009. Protocol V should not be confused with the Convention on Cluster Munitions, otherwise known as the Oslo Treaty, which totally bans all cluster bombs; the U.S. has not signed the Oslo Treaty, and is unlikely to become a party in the near future. 

4. Incendiaries. (FM 27-10, para. 36). Examples: napalm or flame-throwers. These are not illegal per se or illegal by treaty. The only U.S. policy guidance is found in paragraph 36 of FM 27-10 ,which warns that they should “not be used in such a way as to cause unnecessary suffering.” 

a. Napalm and Flame-throwers. Designed for use against armored vehicles, bunkers, and built-up emplacements. 

b. Protocol III of the 1980 Convention on Certain Conventional Weapons 13 prohibits use of air-delivered incendiary weapons on military objectives located within concentrations of civilians. 

i. The U.S. ratified the Protocol in January 2009, with a reservation that incendiary weapons may be used within areas of civilian concentrations if their use will result in fewer civilian casualties. For example: the use of incendiary weapons against a chemical munitions factory in a city could cause fewer incidental civilian casualties, as conventional explosives would probably disperse the chemicals, where incendiary munitions would burn up the chemicals. 

ii. Tracers and white phosphorous are not incendiaries. (Art 1(1)(b)) 

Main Corpus of LOAC

Pg. 17 The primary sources of the law of war include customary international law and treaties. While there are numerous law of war treaties in force today, most fall within two broad categories, commonly referred to as the “Hague Law” or “Hague Tradition” of regulating means and methods of warfare, and the “Geneva Law” or “Geneva Tradition” of respecting and protecting victims of warfare. 

1. The “Hague Tradition” or Targeting Method. This prong of the law of war focuses on regulating the means and methods of warfare (i.e., tactics, weapons, and targeting decisions). 

a. This method is exemplified by the Hague law, consisting of the various Hague Conventions of 1899, as revised in 1907, plus the 1954 Hague Cultural Property Convention and the 1980 Certain Conventional Weapons Convention. 

b. The rules relating to the means and methods of warfare are primarily derived from Articles 22 through 41 of the Regulations Respecting the Laws and Customs of War on Land annexed to Hague Convention IV. Article 22 states that the means of injuring the enemy are not unlimited. 

c. Treaties. The following treaties, limiting specific aspects of warfare, are also sources of targeting guidance. These treaties are discussed more fully in the Means and Methods of Warfare section on weapons. 

i. Gas. The 1925 Geneva Protocol prohibits use in war of asphyxiating, poisonous, or other gases. A number of States, (pg. 18) including the U.S., reserved the right to respond with chemical weapons to a chemical attack. The 1993 Chemical Weapons Convention, however, prohibits production, stockpiling, and use of chemical weapons, even in retaliation. The U.S. ratified the CWC in April 1997. 

ii. Cultural Property. The 1954 Hague Cultural Property Convention seeks to protect cultural property. 

iii. Biological Weapons. The 1925 Geneva Protocol prohibits biological weapons. However, the 1972 Biological Weapons Convention prohibits their use in retaliation, as well as production, manufacture, and stockpiling. 

iv. Conventional Weapons. The 1980 Certain Conventional Weapons Convention (often referred to as the CCW) restricts or prohibits the use of certain weapons deemed to cause unnecessary suffering or to be indiscriminate: Protocol I -non-detectable fragments; Protocol II -mines, booby traps, and other devices; Protocol III -incendiaries; Protocol IV-laser weapons; and Protocol V -explosive remnants of war. The U.S. has ratified the Convention with certain reservations, declarations, and understandings. 

2. The “Geneva Tradition” or Respect and Protect Method. This prong of the law of war is focused on establishing non-derogable protections for the “victims of war.” 

a. This method is exemplified by the four Geneva Conventions of 1949. While there were earlier Geneva Conventions (1864, 1906, and 1929), the current four treaties of 1949 are each devoted to protecting a specific category of war victims: 

i. GC I: Wounded and Sick in the Field. 

ii. GC II: Wounded, Sick, and Shipwrecked at Sea. 

iii. GC III: Prisoners of War. 

iv. GC IV: Civilians. 

b. The Geneva Conventions entered into force on October 21, 1950. The 

U.S. ratified the conventions on February 8, 1955. Currently, all existing States are parties to the Geneva Conventions of 1949. 

Nature and Purpose of LOAC

Pg. 6 

A. Law exists to either prevent conduct or control conduct. These characteristics permeate the law of war, as exemplified by its two prongs: Jus ad Bellum serves to regulate the conduct of going to war, while Jus in Bello serves to regulate or control conduct within war. 

B. Validity. Although critics of the regulation of warfare cite historic examples of violations of evolving laws of war, history provides the greatest evidence of the validity of this body of law. 

1. History shows that in the vast majority of instances, the law of war works. Despite the fact that the rules are often violated or ignored, it is clear that mankind is better off with than without them. Mankind has always sought to limit the effect of conflict on combatants and has come to regard war not as a state of anarchy justifying infliction of unlimited suffering, but as an unfortunate reality which must be governed by some rule of law. This point is illustrated in Article 22 of the Hague Regulations: “the right of belligerents to adopt means of injuring the enemy is not unlimited.” This rule does not lose its binding force in a case of necessity. 

2. Regulating the conduct of warfare is ironically essential to the preservation of a civilized world. General MacArthur exemplified this notion when he confirmed the death sentence for Japanese General Yamashita, writing: “The soldier, be he friend or foe, is charged with the protection of the weak and unarmed. It is the very essence and reason of his being. When he violates this sacred trust, he not only profanes his entire cult but threatens the fabric of international society.” 
B. Necessity. 

Pg 131 That principle which justifies those measures not forbidden by international law which are indispensable for securing the complete submission of the enemy as soon as possible. (FM 27-10, para. 3). It was defined originally in the Lieber Code: “those measures which are indispensable for securing the ends of war, and which are lawful according to the modern laws and usages of war.” (Lieber Code, art. 14).

1. These definitions have two common elements:


a. A military requirement to undertake the action; and


b. The action must not be forbidden by the law of war.

Protected Places -The Rendulic Rule. The law of war does allow for destruction of civilian property, if military necessity “imperatively demands” such action (HR, art. 23(g); FM 27-10, para. 56 and 58.)) The circumstances requiring destruction of protected property are those of “urgent military necessity” as they appear to the commander at the time of the decision

3. Military objective. Pg 133Military objective is a component of military necessity. Once a commander determines he or she has a military necessity to take a certain action or strike a certain target, then he or she must determine that the target is a valid military objective. The current definition of a military objective is found in AP I, art. 52(2): “those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, offers a definite military advantage.” 

a. “Nature, location, purpose, or use” 

i. “Nature” is defined in the Commentary as “all objects used directly by the armed forces,” such as weapons, tanks, transports, etc. 

ii. “Location” is defined in the Commentary as “a site which is of special importance for military operations in view of its location,” such as a bridge or a piece of ground. 

iii. “Purpose” is defined in the Commentary as “concerned with the intended future use of an object.” 

iv. “Use,” on the other hand, is defined in the Commentary as “concerned with [the object’s] present function,” such as a school being used as a military headquarters. 

b. “Make an effective contribution to military action.” In theory, even if the object is clearly military in nature, such as a tank, if it does not meet this test (e.g., it is sitting out in the desert, abandoned), it is not a military objective. In reality, such a target would be extremely low on the target list anyway as it would not be considered an effective use of limited resources. 

c. “Offers a definite military advantage.” The Commentary states that it is not legitimate to launch an attack which only offers potential or indeterminate advantages. This raises interesting questions regarding attacking enemy morale, deception operations, and strategic views of advantage versus tactical advantages of individual attacks. 

i. Civilians. 

A. General Rule. Civilians and civilian property may not be the subject or sole object of a military attack. Civilians are persons who are not members of the enemy’s armed forces, and who do not take part in the hostilities (AP I, arts. 50 and 51). 

B. Furthermore, AP I provides for expanded protections of the civilian population from “indiscriminate” attacks. Indiscriminate attacks include those where the incidental loss of civilian life, or damage to civilian objects, would be excessive in relation to the concrete and direct military advantage anticipated. (AP I, art. 51, except for para. 6, is considered customary international law by the U.S.). 

b. Undefended places. The attack or bombardment of towns, villages, dwellings, or buildings which are undefended is prohibited. (HR, art. 25). An inhabited place may be declared an undefended place (and open for occupation) if the following criteria are met: 

i. All combatants and mobile military equipment are removed; 

ii. No hostile use made of fixed military installations or establishments; 

iii. No acts of hostility shall be committed by the authorities or by the population; and 

iv. No activities in support of military operations shall be undertaken (presence of enemy medical units, enemy sick and wounded, and enemy police forces are allowed). (FM 27-10, para. 39b). 

c. Natural environment. The environment cannot be the object of reprisals. In the course of normal military operations, care must be taken to protect the natural environment against long-term, widespread, and severe damage. (AP I, art. 55; the U.S. specifically objects to this article, and does not consider it to be customary international law) 

Nuclear Weapons. 
Pg. 154 (FM 27-10, para. 35). Not prohibited by international law. In 1996, the International Court of Justice (ICJ) issued an advisory opinion17 that “[t]here is in neither customary nor international law any comprehensive and universal prohibition of the threat or use of nuclear weapons.” However, by a split vote, the ICJ also found that “[t]he threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict.” The ICJ stated that it could not definitively conclude whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defense, in which the very survival of the state would be at stake. 

D. Proportionality. 
Pg 142The test to determine if an attack is proportional is found in AP I, art. 51(5)(b): “[a]n attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated” violates the principle of proportionality. Note: this principle is only applicable when an attack has the possibility of affecting civilians. If the target is purely military with no known civilian personnel or property in jeopardy, no proportionality analysis need be conducted. 

Incidental loss of life or injury and collateral damage. This is considered unavoidable damage to civilian personnel and property incurred while attacking a military objective. Such an occurrence, however, may not be a violation of international law as long as that loss of life or injury is proportional to the military advantage to be gained. The law recognizes that there may be some death, injury, and destruction during military operations. The law of war requirement is for the commander to weigh that expected death, injury, and destruction against the anticipated military advantage anticipated. The question is whether such death, injury, and destruction are excessive in relation to the military advantage; not whether any death, injury or destruction will occur. In other words, the prohibition is on the death, injury, and destruction being excessive; not on the attack causing such results. 

Judging Commanders. It is be a grave breach of AP I to launch an attack that a commander knows will cause excessive incidental damage in relation to the military advantage gained. The requirement is for a commander to act reasonably. 

a. Those who plan or decide upon an attack, therefore, must take all reasonable steps to ensure not only that the objectives are identified as military objectives or defended places, but also that these objectives can be attacked without probable losses in lives and damage to property disproportionate to the military advantage anticipated. (FM 27-10, para. 41). In judging a commander’s actions one must look at the situation as the commander saw it in light of all circumstances.5 The question of reasonableness, however, ensures an objective standard that must be met as well. In this regard, two questions seem relevant. Did the commander gather a reasonable amount of information to determine whether the target was a military objective and that the incidental damage would not be disproportionate? Second, did the commander act reasonably based on the gathered information? Of course, factors such as time, available staff, and combat conditions affecting the commander must also factor into the analysis. 
Reprisals
Pg 161 (FM 27-10, para. 497). Defined as an otherwise illegal act done in response to a prior illegal act by the enemy. The purpose of a reprisal is to get the enemy to adhere to the law of war. 

1. Reprisals are authorized if they are: 

a. Timely; 

b. Responsive to that enemy’s act that violated the law of war; 

c. Follow an unsatisfied demand to cease and desist; and 

d. Proportionate to the previous illegal act. 

2. Prisoners of war and persons “in your control” cannot be objects of reprisals. AP I prohibits reprisals against numerous other targets, such as the entire civilian population, civilian property, cultural property, objects indispensable to the survival of the civilian population (food, livestock, drinking water), the natural environment, and installations containing dangerous forces (dams, dikes, nuclear power plants) (AP I, arts. 51 and 53 -56). The U.S. specifically objects to these as not reflective of customary international law. 

        3. U.S. policy is that a reprisal may be ordered only at the highest levels (President). 

Sources of International Law

Pg.2

A. Article 38 of the Charter of the International Court of Justice (ICJ) lists the following sources of international law:

1. International agreements (i.e., treaties).

a. Written international agreements concluded between two or more States. They are also referred to as conventions, protocols, covenants, and attached regulations. They only bind those States that are parties. Note, however, that customary international law can emerge from rules established in treaties and, as a consequence, bind all States. Also, customary international law can be codified in subsequent treaties.

Pg.3

b. In the U.S., treaties include those international agreements concluded by the Executive branch which receive the consent of at least two-thirds of the Senate. Once ratified by the President, they become the “supreme law of the land” pursuant to the Supremacy Clause of the U.S. Constitution (Article VI, Clause 2). 

c. Reservations and Understandings. A reservation is essentially a unilateral modification of the basic obligations established by a treaty. Under international law, a reservation is permitted if it is compatible with the object and purpose of the treaty. It is treated as a “counter-offer,” and is only binding upon other States that agree to it, though agreement is assumed. Unlike a reservation, an understanding does not modify basic treaty obligations; rather, it guides future interpretation of those obligations. 

d. Treaties and domestic statutes. U.S. laws fall under the umbrella of the Supremacy Clause. Accordingly, a “later in time” analysis determines the supremacy of a treaty in conflict with a statute. Courts always attempt to reconcile apparent inconsistent provisions before resorting to the later in time rule. A conflict must be explicit for a court to find a statutory intent to contradict a treaty. 

2. International custom (i.e., customary international law). 

a. That law resulting from the general and consistent practice of States followed from a sense of legal obligation (opinio juris). 

b. Best understood as the “unwritten” rules that bind all members of the community of States. 

c. A practice does not require acceptance by 100% of States to amount to customary international law. However, the argument that a norm exists is enhanced proportionally in relation to the number of States that recognize and adhere to the norm. There is also a correlation between the length of time a practice is followed and the persuasiveness that the practice amounts to customary international law. While this factor is not dispositive, developing law is more suspect than established custom. 

d. Persistent objector. It is possible for a State not to be bound by a rule of customary international law if that State persistently and openly objects to the rule as it develops, and continues to declare that it is not bound by the rule. The U.S. may act in accordance with principles that other States assert amount to customary international law, but expressly state it does not consider itself legally obligated to do so. This is motivated by a concern that our conduct not be considered evidence of a customary norm. 

e. Jus Cogens. Some principles of international law are considered peremptory norms and cannot be derogated, even by treaty. Examples include prohibitions against slavery, genocide, and torture. 

f. Unlike international law established by treaty, customary international law is not mentioned in the Constitution’s Supremacy Clause. It is, however, considered part of U.S. law. See The Paquete Habana, 175 U.S. 677 (1900). 

g. Customary international law and treaty law are equal in stature, with the later in time controlling. 

1. General principles of law recognized by civilized nations. These “general principles,” as reflected primarily in the judicial opinions of domestic courts, can serve as “gap fillers” in international law. This provides flexibility to resolve issues that are not squarely resolved by existing treaty or customary international law. 

2. Judicial decisions and the teaching of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. These are not really “sources” of law in that they are “not ways in which law is made, but opinion-evidence as to whether some rule has in fact become or been accepted as international law.”4 
4 .RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES, § 102 (1987) , reporters’ notes. 

Time Frame for Determining Lawfulness

Pg. 144 [A]ll U.S. weapons and weapons systems must be reviewed by the Service TJAG for legality under the law of war.7 A review occurs before the award of the engineering and manufacturing development contract and again before the award of the initial production contract. Legal review of new weapons is also required under AP I, art. 

36. 

1. The Test. Is the acquisition and procurement of the weapon consistent with all applicable treaties, customary international law, and the law of armed conflict? (Interim Guidance, Defense Acquisition, para. 3.2.1). In a “TJAG review,” the discussion will often focus on whether the employment of the weapon or munition for its normal or expected use would inevitably cause injury or suffering manifestly disproportionate to its military effectiveness. This test cannot be conducted in isolation, but must be weighed in light of comparable, lawful weapons in use on the modern battlefield. Weapons may be illegal: 

a. Per se. Those weapons calculated to cause unnecessary suffering, determined by the “usage of states.” Examples: lances with barbed heads, irregular shaped bullets, projectiles filled with glass. (FM 27-10, para. 34) 

b. By improper use. Using an otherwise legal weapon in a manner to cause unnecessary suffering. Example: using a flamethrower against enemy troops in a bunker after dousing the bunker with gasoline; the intent being to inflict severe pain and injury on the enemy troops. 

c. By agreement or prohibited by specific treaties. Example: certain land mines, booby traps, and non-detectable fragments are prohibited under the Protocols to the 1980 Conventional Weapons Treaty.
____________________ 

7 Interim Guidance, Defense Acquisition, DEPSECDEF Memo, Oct. 30, 2002; AR 27-53, AFI 51-402, and SECNAVINST 5711.8A. 
U.N. Charter Provisions

Pg. 26 Article 2(4): The General Prohibition Against the Use of Force. 

1. The UN Charter mandates that all member States resolve their international disputes peacefully,1 and requires that they refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State.2 This ban on aggression, taken from Article 2(4) of the UN Charter, is regarded as the heart of the UN Charter and the basic rule of contemporary public international law.3 Complementing Article 2(4) is the principle of non-intervention, which provides that the United Nations, and implicitly all other States, must refrain from interference in other States’ internal affairs.4 Put simply, non-intervention stands for the proposition that States must respect each other’s sovereignty. 

2. American policy statements have frequently affirmed the principle of nonintervention, and it has been made an integral part of U.S. law through the ratification of the Charters of the United Nations and the Organization of American States (OAS),5 as well as other multilateral international agreements 

1 UN Charter, Article 2(3): “All Members shall settle their international disputes by peaceful means in such a manner that international peace and security and justice are not endangered.” The UN Charter is reprinted in the Documentary Supplement. 

2 UN Charter, Article 2(4): “All members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state . . . .” 

3 See 1 THE CHARTER OF THE UNITED NATIONS: A COMMENTARY 117 (Bruno Simma ed., Oxford Univ. Press 2nd ed., 2002). 

4 UN Charter, Article 2(7): “Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any State or shall require the Members to submit such matters to settlement under the present Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VII.” 

5 OAS Charter, Article 18: “No State or group of States has the right to intervene, directly or indirectly, for any reason whatever, in the internal or external affairs of any other State. The foregoing principle
Pg. 27 which specifically incorporate non-intervention as a basis for mutual cooperation. The emerging concept of humanitarian intervention, however, has watered down the principle of non-intervention and respect for State sovereignty in circumstances when the State is unable or unwilling to avert a humanitarian catastrophe or is itself responsible for massive violations of human rights against its citizens.6 
III. THE LAWFUL USE OF FORCE 
A . General. Despite the UN Charter’s broad legal prohibitions against the use of force and other forms of intervention, specific exceptions exist that justify a State’s recourse to the use of force or armed intervention. While States have made numerous claims, using a wide variety of legal bases to justify a use of force, it is generally agreed that there are only two exceptions to the Article 2(4) ban on the threat or use of force: (1) actions authorized by the UN Security Council under Chapter VII of the UN Charter, and (2) actions that constitute a legitimate act of individual or collective self-defense pursuant to Article 51 of the UN Charter and/or customary international law (CIL).7 
UN Enforcement Action (Chapter VII). 

____________________-
prohibits not only armed force but also any other form of interference or attempted threat against the personality of the State or against its political, economic and cultural elements.” Charter of the Organization of American States art. 18, Apr. 30, 1948, 119 UNTS 3, 2 UST 2394, available at http://www.oas.org/dil/treaties_A-41_Charter_of_the_Organization_of_American_States.htm. See also Inter-American Treaty of Reciprocal Assistance (Rio Treaty), Art. 1: “. . . Parties formally condemn war and undertake in their international relations not to resort to the threat or the use of force in any manner inconsistent with the provisions of the Charter of the United Nations or this Treaty.” Inter-American Treaty of Reciprocal Assistance art. 1, Sept. 2, 1947, 62 Stat. 1681, 21 U.N.T.S. 77, available at http://www.oas.org/juridico/English/treaties/b-29.html. 

6 See Report of the International Commission on Intervention and State Sovereignty, December 2001 (“Where a population is suffering serious harm, as a result of internal war, insurgency, repression or state failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect.”) The United States does not accept humanitarian intervention as a separate basis for the use of force; however, the United Kingdom has expressed support for it. See Lord Goldsmith, Attorney General, Iraq: Resolution 1441, para. 7 (Mar. 7, 2003) (secret memo to Prime Minister, released Apr. 28, 2005), available at http://www.number10.gov.uk/files/pdf/Iraq%20Resolution%201441.pdf. 

7 As stated above, a minority of States would include humanitarian intervention as a separate exception to the rule of Article 2(4). In addition, consent is sometimes stated as a separate exception. However, if a State is using force with the consent of a host State, then there is no violation of the host State’s territorial integrity or political independence, meaning there is no need for an exception to the rule as it is not being violated. 
Pg. 28 Legal Basis for the Use of Force 
1. The UN Security Council. The UN Charter grants the UN Security Council a powerful role in determining the existence of an illegal threat or use of force, and wide discretion in mandating or authorizing a response to such a threat or use of force (enforcement). The unique role is grounded primarily in Chapter VII of the UN Charter which demonstrates the Charter’s strong preference for collective responses to the illegal use of force over unilateral actions in self-defense. Chapter V of the UN Charter establishes the composition and powers of the Security Council. The Security Council includes five permanent members (China, France, Russia, the United Kingdom, and the United States) and ten non-permanent, elected members. Article 24 states that UN members “confer on the Security Council primary responsibility for the maintenance of international peace and security” and, in Article 25, members “agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.” 

2. Chapter VII of the UN Charter, entitled “Action With Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression,” gives the UN Security Council authority to label as illegal threats and uses of force, and then to determine what measures should be employed to address the illegal behavior. Before acting, the Security Council must first, in accordance with Article 39, determine/label the existence of a threat to the peace, a breach of the peace, or an act of aggression. Provided it makes such a determination, the UN Charter gives the Security Council the ability to do one of three things: 1) make recommendations pursuant to Article 39; 2) mandate non-military measures (i.e., diplomatic and economic sanctions) pursuant to Article 41; or 3) mandate military enforcement measures (“action by air, land, or sea forces”) pursuant to Article 42. 

a. Article 39, the same article whereby the Security Council performs its “labeling” function, allows the Council to make non-binding recommendations to maintain or restore international peace and security. Because Article 42 has not operated as intended (see infra), some have grounded UN Security Council “authorizations” to use military force in Article 39 (as non-binding permissive authorizations) vice Article 42 (as binding mandates).8 
b. Article 41 lists several non-military enforcement measures designed to restore international peace and security. These include “complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations.” Article 41 measures are stated as a “decision” (mandate), binding on all UN members. Article 42 implies that Article 

8 See YORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE 310-15 (4th ed. 2005). 

Pg. 29

41 measures must be attempted (or at least considered) before the Security Council adopts any of the military measures available to it. 

c. Article 42 contemplated that the Security Council would be able to mandate military action by forces made available to it under special agreements with UN member States. However, because no Article 43 special agreement has ever been made, Article 42 has not operated as envisioned. This means that the Security Council is unable to mandate military enforcement action in response to illegal threats or uses of force. Consequently, military measures taken pursuant to Chapter VII are fundamentally permissive, phrased by the Security Council in the form of an authorization to member States rather than a mandate.  
Pg. 29 SELF-DEFENSE

A. Generally.

1. The right of all nations to defend themselves was well-established in CIL prior to adoption of the UN Charter. Article 51 of the Charter provides: 

(Pg.30)
Nothing in the present Chapter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a member of the UN until the Security Council has taken measures necessary to maintain international peace and security. . . .
Those in the international community who advocate a restrictive interpretive approach to Article 51 argue that reliance upon customary concepts of self-defense, to include anticipatory self-defense, is inconsistent with the clear language of Article 51 and counterproductive to the UN goal of peaceful resolution of disputes and protection of international order. 
4. In contrast, some States, including the United States, argue that an expansive interpretation of the UN Charter is more appropriate, contending that the customary law right of self-defense (including anticipatory self-defense) is an “inherent” right of a sovereign State that was not “negotiated” away under the Charter. Because contemporary experience has demonstrated the inability of the Security Council to deal effectively with acts and threats of aggression, these States argue that, rather than artificially limiting a State’s right of self-defense, it is better to conform to historically-accepted criteria for the lawful use of force, including circumstances which exist outside the “four corners” of the Charter. 

Self-Defense Criteria: Necessary and Proportional. 

1. It is well-accepted that the UN Charter provides the essential framework of authority for the use of force, effectively defining the foundations for a modern jus ad bellum. Inherent in modern jus ad bellum is the customary requirement that all uses of force be both necessary and proportional.9 
9 It should be noted that necessity and proportionality mean different things in jus ad bellum and jus in bello. Jus ad bellum defines these terms for purposes of using force whereas jus in bello (law of war) 
E. Unnecessary Suffering 
Pg 143 HR, art. 22, states that the right of belligerents to adopt means of injuring the enemy is not unlimited. Furthermore, “it is especially forbidden . . . to employ arms, projectiles or material calculated to cause unnecessary suffering.” (HR, art. 23(e)). This concept is targeted at weaponry, and has two basic elements. 

A prohibition on use of arms that are per se calculated to cause unnecessary suffering. 

A prohibition on use of otherwise lawful arms in a manner that causes unnecessary suffering. 

The key to both prohibitions is the mens rea or intent element. 

Office of the President, National Security Strategy (2010)

This Administration has no greater responsibility than the safety and security of the American people. And there is no greater threat to the American people than weapons of mass destruction, particularly the danger posed by the pursuit of nuclear weapons by violent extremists and their proliferation to additional states.

That is why we are pursuing a comprehensive nonproliferation and nuclear security agenda, grounded in the rights and responsibilities of nations. We are reducing our nuclear arsenal and reliance on nuclear weapons, while ensuring the reliability and effectiveness of our deterrent. We are strengthening the Nuclear Non-Proliferation Treaty (NPT) as the foundation of nonproliferation, while working through the NPT to hold nations like Iran and North Korea accountable for their failure to meet international obligations. We are leading a global effort to secure all vulnerable nuclear materials from terrorists. Pg. 4


Our military must maintain its conventional superiority and, as long as nuclear weapons exist, our nuclear deterrent capability, while continuing to enhance its capacity to defeat asymmetric threats, preserve access to the global commons, and strengthen partners. Pg. 14

Pursue the Goal of a World Without Nuclear Weapons: While this goal will not be reached during this Administration, its active pursuit and eventual achievement will increase global security, keep our commitment under the NPT, build our cooperation with Russia and other states, and increase our credibility to hold others accountable for their obligations. As long as any nuclear weapons exist, the United States will sustain a safe, secure, and effective nuclear arsenal, both to deter potential adversaries and to assure U.S. allies and other security partners that they can count on America’s security commitments. But we have signed and seek to ratify a landmark New START Treaty with Russia to substantially limit our deployed nuclear warheads and strategic delivery vehicles, while assuring a comprehensive monitoring regime. We are reducing the role of nuclear weapons in our national security approach, extending a negative security assurance not to use or threaten to use nuclear weapons against those nonnuclear nations that are in compliance with the NPT and their nuclear nonproliferation obligations, and investing in the modernization of a safe, secure, and effective stockpile without the production of new nuclear weapons. We will pursue ratification of the Comprehensive Test Ban Treaty. And we will seek a new treaty that verifiably ends the production of fissile materials intended for use in nuclear weapons.

Strengthen the Nuclear Non-Proliferation Treaty: The basic bargain of the NPT is sound: countries with nuclear weapons will move toward disarmament; countries without nuclear weapons will forsake them; and all countries can access peaceful nuclear energy. To strengthen the NPT, we will seek more resources and authority for international inspections. We will develop a new framework for civil nuclear cooperation. As members of the Global Nuclear Energy Partnership have agreed, one important element of an enhanced framework could be cradle-to-grave nuclear fuel management. We will pursue a broad, international consensus to insist that all nations meet their obligations. And we will also pursue meaningful consequences for countries that fail to meet their obligations under the NPT or to meet the requirements for withdrawing from it. Pg. 23
U.S. Dep’t of the Navy, NWP 1-14, Commander’s Handbook on the Law of Naval Operations

Binding Nature of International Law

Pg. 6-1 Nations adhere to the law of armed conflict not only because they are legally obliged to do so but for the very practical reason that it is in their best interest to be governed by consistent and mutually acceptable rules of conduct. The law of armed conflict is effective to the extent that it is obeyed. Occasional violations do not substantially affect the validity of a rule of law, provided routine compliance, observance, and enforcement continue to be the norm. Where repeated violations, however, do not result in protests, reprisals, or other enforcement actions, this may, over time, indicate that a particular rule is no longer regarded as valid.

Adherence by the United States

The U.S. Constitution provides that treaties to which the United States is a party constitute a part of the “supreme law of the land” with a force equal to that of law enacted by the Congress. Moreover, the U.S. Supreme Court has consistently ruled that where there is no treaty and no controlling executive, legislative, or judicial precedent to the contrary, customary international law is a fundamental element of U.S. national law. Accordingly, U.S. service members are bound by the law of armed conflict as embodied in customary international law and all treaties to which the United States is a party.

SECNAVINST 3300.1B, Law of Armed Conflicts (Law of War) Program to Ensure Compliance by the Naval Establishment, states that the Department of the Navy will comply with the law of armed conflict in the conduct of military operations and related activities in armed conflicts. Navy Regulations, 1990, Article 0705, Observance of International Law, provides that:

At all times, commanders shall observe, and require their commands to observe, the principles of international law. Where necessary to fulfill this responsibility, a departure from other provisions of Navy Regulations is authorized. 

DOD Directive 2311.01 (series), DOD Law of War Program, defines the law of war for U.S. personnel and directs that all members of DOD Components and U.S. civilians and contractors assigned to or accompanying the armed forces comply with the law of war during all armed conflicts, however such conflicts are characterized, and in all other military operations. (The term law of war is synonymous with the law of armed conflict.) Combatant commanders are responsible for the overall execution of the DOD Law of War Program within their respective commands.
Biological Weapons

Pg. 10-4 International law prohibits all biological weapons or methods of warfare whether directed against persons,

animals, or plant life. Biological weapons include microbial or other biological agents or toxins whatever their origin (i.e., natural or artificial) or methods of production.

Treaty Obligations

The 1925 Gas Protocol prohibits the use in armed conflict of biological weapons. The 1972 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction (the “1972 Biological Weapons Convention”) prohibits the production, testing, and stockpiling of biological weapons. The Convention obligates nations that are a party thereto not to develop, produce, stockpile, or acquire biological agents or toxins “of types and in quantities that have no justification for prophylactic, protective, or other peaceful purposes,” as well as “weapons, equipment or means of delivery designed to use such agents or toxins for hostile purposes or in armed conflict.” All such materials were to be destroyed by 26 December 1975. The United States, Russia, and most other NATO and former Warsaw Pact nations are parties to both the 1925 Gas Protocol and the 1972 Biological Weapons Convention.

U.S. Policy Regarding Biological Weapons

The United States considers the prohibition against the use of biological weapons during armed conflict to be part of customary international law and thereby binding on all nations whether or not they are parties to the 1925 Gas Protocol or the 1972 Biological Weapons Convention.

The United States has, therefore, formally renounced the use of biological weapons under any circumstance. Pursuant to its treaty obligations, the United States has destroyed all its biological and toxin weapons and restricts its research activities to development of defensive capabilities.

Chemical Weapons
Pg. 10-3 International law prohibits the use of chemical weapons in armed conflict.

Treaty Obligations

Prior to 1993, the 1925 Geneva Gas Protocol for the Prohibition of the use in War of Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare (“the 1925 Gas Protocol”) was the principle international agreement in force relating to the regulation of chemical weapons in armed conflict. The far more comprehensive 1993 Convention on the Prohibition of Development, Production, Stockpiling and Use of Chemical Weapons and on their Destruction (the “1993 Chemical Weapons Convention”) prohibits the development, production, stockpiling and use of chemical weapons, and mandates the destruction of chemical weapons and chemical weapons production facilities for all nations that are party to it. Specific chemicals are identified in three lists, referred to as “Schedules.” The Chemical Weapons Convention does not, however, modify existing international law with respect to herbicidal agents. The United States is a party to both treaties.

Civilian Immunity

Pg. 8-1 The legal principles underlying the law of armed conflict—military necessity, distinction, proportionality, and unnecessary suffering (discussed in Chapter 5)—are the basis for the rules governing targeting decisions. The law requires that only military objectives be attacked, but permits the use of sufficient force to destroy those objectives. At the same time, excessive collateral damage must be avoided to the extent possible and, consistent with mission accomplishment and the security of the force, unnecessary human suffering prevented. The law of targeting, therefore, requires that all reasonable precautions must be taken to ensure that only military objectives are targeted so that noncombatants, civilians, and civilian objects are spared as much as possible from the ravages of war.

Pg. 8-3 Civilians and civilian objects may not be made the object of deliberate or indiscriminate attack. Civilian

protection from deliberate attack is contingent on their nonparticipation in hostilities. The intentional destruction of food, crops, livestock, drinking water, and other objects indispensable to the survival of the civilian population, for the specific purpose of denying the civilian population of their use, is prohibited. Civilian objects consist of all objects that are not military objectives. An object that meets the definition of a military objective may be attacked even if the object, such as an electric power plant, also serves civilian functions, subject to the requirement to avoid excessive incidental injury and collateral damage (see discussion in paragraph 8.3.1).

Incidental Injury and Collateral Damage

It is not unlawful to cause incidental injury to civilians, or collateral damage to civilian objects, during an attack upon a legitimate military objective. The principle of proportionality requires that the anticipated incidental injury or collateral damage must not, however, be excessive in light of the military advantage expected to be gained. Naval commanders must take all reasonable precautions, taking into account military and humanitarian considerations, to keep civilian casualties and damage to the minimum consistent with mission accomplishment and the security of the force. In each instance, the commander must determine whether the anticipated incidental injuries and collateral damage would be excessive, on the basis of an honest and reasonable estimate of the facts available to him. Similarly, the commander must decide, in light of all the facts known or reasonably available to him, including the need to conserve resources and complete the mission successfully, whether to adopt an alternative method of attack, if reasonably available, to reduce civilian casualties and damage.

Command Responsibility pg. 6-2
A naval commander may delegate some or all of his authority; however, he cannot delegate his accountability for the conduct of the forces he commands. Under the law of armed conflict, a commander may be held criminally responsible for ordering the commission of a war crime as well as be held responsible for the acts of subordinates when the commander knew, or should have known, that subordinates under his control were going to commit or had committed violations of the law of armed conflict and he failed to exercise properly his command authority or failed otherwise to take reasonable measures to discover and correct violations that may occur.

Distinction pg. 5-3
The principle of distinction is concerned with distinguishing combatants from civilians and military objects from civilian objects so as to minimize damage to civilians and civilian objects. Commanders have two duties under the principle of distinction. First, they must distinguish their forces from the civilian population. This is why combatants wear uniforms or other distinctive signs. Second, they must distinguish valid military objectives from civilians or civilian objects before attacking (see Chapter 8).

The principle of distinction, combined with the principle of military necessity, prohibits indiscriminate attacks.  

Specifically:

- attacks that are not directed at a specific military objective (e.g., Iraqi SCUD missile attacks on Israeli and Saudi cities during the Persian Gulf War);

 - attacks that employ a method or means of combat that cannot be directed at a specific military objective (e.g., declaring an entire city a single military objective and attacking it by bombardment when there are actually several distinct military objectives throughout the city that could be targeted separately);

- or attacks that employ a method or means of combat, the effects of which cannot be limited as required by the law of armed conflict (e.g., bombing an entire large city when the object of attack is a small enemy garrison in the city).

Environmental Considerations Pg.8-4
It is not unlawful to cause collateral damage to the natural environment during an attack upon a legitimate

military objective. However, the commander has an affirmative obligation to avoid unnecessary damage to the environment to the extent that it is practicable to do so consistent with mission accomplishment. To that end, and as far as military requirements permit, methods or means of warfare should be employed with due regard to the protection and preservation of the natural environment. Destruction of the natural environment not necessitated by mission accomplishment and carried out wantonly is prohibited. Therefore, a commander should consider the environmental damage that will result from an attack on a legitimate military objective as one of the factors during targeting analysis. 
General Rules of LOAC
Pg 5-1 The law of armed conflict seeks to minimize unnecessary suffering and destruction by controlling and mitigating the harmful effects of hostilities through standards of protection to be accorded to combatants, noncombatants, civilians and civilian property. (See paragraphs 5.4 and 11.1.) To achieve this goal, the law of armed conflict is based on four general principles: military necessity, unnecessary suffering, distinction, and proportionality. These principles must be considered collectively as they impact on and interrelate with each other. No one principle of the law of war can be considered in isolation.

Individual Responsibility pg. 6-2
All members of the naval service have a duty to comply with the law of armed conflict and, to the utmost of their ability and authority, to prevent violations by others. They also have an affirmative obligation to report promptly violations of which they become aware. Members of the naval service, like military members of all nations, must obey readily and strictly all lawful orders issued by a superior. Under both international law and U.S. law, an order to commit an obviously criminal act, such as the wanton killing or torture of a prisoner, is an unlawful order and will not relieve a subordinate of his responsibility to comply with the law of armed conflict. Only if the unlawfulness of an order is not known by the individual, and he could not reasonably be expected under the circumstances to recognize the order as unlawful, will the defense of obedience to an order protect a subordinate from the consequences of violating the law of armed conflict.
Main Corpus of LOAC
Pg 5-4As is the case with international law generally, the principal sources of the law of armed conflict are custom, as reflected in the practice of nations, and international agreements.

Customary Law

The customary international law of armed conflict derives from the general practice of military and naval forces on land, at sea, and in the air during hostilities. Customary law develops over time. Consequently, only when state practice attains a degree of regularity and is accompanied by the general conviction among nations that behavior in conformity with that practice is obligatory, can it be said to have become a rule of customary law binding upon all nations. It is frequently difficult to determine the precise point in time at which a usage or practice of warfare evolves into a customary rule of law. In a period marked by rapid developments in technology, coupled with the broadening of the spectrum of conflict to encompass insurgencies and state-sponsored terrorism, it is not surprising that nations often disagree as to the precise content of an accepted practice of armed conflict and its status as a rule of law. This lack of precision in the definition and interpretation of rules of customary law has been a principal motivation behind efforts to codify the law of armed conflict through written agreements (treaties and conventions.) However, the inherent flexibility of law built on custom, and the fact that it reflects the actual—

(pg 5-5) albeit constantly evolving—practice of nations, underscores the continuing importance of customary international law in the development of the law of armed conflict.

International Agreements 

Whether codifying existing rules of customary law or creating new rules to govern future practice, international agreements (treaties, conventions, and protocols) have played a major role in the development of the law of armed conflict and are a major source of it. International agreements are binding only upon the contracting parties, and then only to the extent required by the terms of the treaty, convention, or protocol itself as limited by the reservations, if any, that have accompanied its ratification or adherence by individual nations. States that do not express their consent to be bound by a treaty in the manner prescribed by the treaty through signature, ratification, or accession, are not bound by its provisions. There are two exceptions: first, if a treaty is declaratory of customary international law from its inception, then the rules embodied within the treaty are binding on both party and nonparty States; second, to the extent that a treaty’s provisions come, over time, to represent a general

consensus among nations of their obligatory nature, they are binding upon party and nonparty nations alike. Principal among the international agreements reflecting the development and codification of the law of armed conflict are the Hague Regulations of 1907, the Gas Protocol of 1925, the Geneva Conventions of 1949 for the Protection of War Victims, the 1954 Hague Cultural Property Convention, the Biological Weapons Convention of 1972, the Conventional Weapons Convention of 1980, and the Chemical Weapons Convention of 1993. Whereas the 1949 Geneva Conventions and the 1977 Protocols Additional thereto address, for the most part, the protection of victims of war, the Hague Regulations, the Geneva Gas Protocol, 1993 Chemical Weapons Convention, Hague Cultural Property Convention, Biological Weapons Convention, and the Conventional Weapons Convention are concerned, primarily, with controlling the means and methods of warfare. 

There are international agreements that the United States has signed and ratified, signed but not ratified, and those which are neither signed nor ratified. If the United States has signed and ratified an agreement, it is binding as law. If the United States has signed but not ratified an agreement, it is not law, but the United States has a duty not to defeat the object and purpose of the agreement until it shall have made its intention clear not to become a party to the treaty. If the agreement is neither signed nor ratified, the agreement has no effect on the United States.
The United States is a party to the following agreements:

1. 1907 Hague Convention Respecting the Laws and Customs of War on Land (Hague IV)

2. 1907 Hague Convention Respecting the Rights and Duties of Neutral Powers and Persons in Case of War

on Land (Hague V)

3. 1907 Hague Convention Relative to the Laying of Automatic Submarine Contact Mines (Hague VIII)

4. 1907 Hague Convention Concerning Bombardment by Naval Forces in Time of War (Hague IX)

5. 1907 Hague Convention Relative to Certain Restrictions with Regard to the Exercise of the Right of

Capture in Naval War (Hague XI)

6. 1907 Hague Convention Concerning the Rights and Duties of Neutral Powers in Naval War (Hague XIII)

7. 1925 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous, or Other Gases, and of

Bacteriological Methods of Warfare

8. 1936 London Protocol in Regard to the Operations of Submarines or Other War Vessels with Respect to Merchant Vessels (Part IV of the 1930 London Naval Treaty)

9. 1949 Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field (pg. 5-6)
10. 1949 Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea*

11. 1949 Geneva Convention (III) relative to the Treatment of Prisoners of War

12. 1949 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War

13. 1972 Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction

14. 1980 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may be Deemed to be Excessively Injurious or to have Indiscriminate Effects, Protocols I, II, and Amended II (only)

15. 1980 Protocol I to the Convention on Certain Conventional Weapons—non-detectable fragments

16. 1980 Protocol II to the Convention on Certain Conventional Weapons—prohibitions or restrictions on the use of mines, booby-traps and other devices

17. 1996 Protocol II Amended to the Convention on Certain Conventional Weapons—prohibitions or

restrictions on the use of mines, booby-traps and other devices as amended on 3 May 1996

18. 1993 Convention on the Prohibition of Development, Production, Stockpiling and Use of Chemical

Weapons and on their Destruction.

An asterisk (*) indicates that signature or ratification of the United States was subject to one or more reservations

or understandings.

The following are other law of armed conflict treaties that have been signed, but not yet ratified by the United

States. The United States is not a party to these treaties:

1. 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict

2. 1977 Protocol I Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts

3. 1977 Protocol II Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-International Armed Conflicts

4. 1988 Protocol on Prohibitions or Restrictions on the Use of Incendiary Weapons (Protocol III).

5. 2005 Protocol III Additional to the Geneva Conventions of 12 August 1949, and Relating to the Adoption of an Additional Distinctive Emblem.

Military necessity pg.5-2
The law of armed conflict is not intended to impede the waging of hostilities. Its purpose is to ensure that the violence of hostilities is directed toward the enemy’s war efforts and is not used to cause unnecessary human misery and physical destruction. The principle of military necessity recognizes that force resulting in death and destruction will have to be applied to achieve military objectives, but its goal is to limit suffering and destruction to that which is necessary to achieve a valid military objective. Thus it prohibits the use of any kind or degree of force not required for the partial or complete submission of the enemy with a minimum expenditure of time, life, and physical resources. It is important to note that the principle of military necessity does not authorize acts that are otherwise prohibited by the law of armed conflict and that military necessity is not a criminal defense for acts expressly prohibited by the law of armed conflict. 

In applying the principle of military necessity a commander should ask whether the object of attack is a valid military objective and, if so, whether the total or partial destruction, capture, or neutralization of the object of attack will constitute a definite military advantage under the circumstances at the time of the attack.
Moderation

Pg. 5-1 No nation, regardless of its legal basis for using force, has the right to engage in armed conflict without limits. The extent of these limits depends on the type of armed conflict in which States are engaged

Neutrality pg.7-1

Customary international law contemplates that all nations have the option to refrain from participation in an armed conflict by declaring or otherwise assuming neutral status. The law of armed conflict reciprocally imposes duties and confers rights upon neutral nations and upon belligerents. The principal right of the neutral nation is that of inviolability; its principal duties are those of abstention and impartiality. Conversely, it is the duty of a belligerent to respect the former and its right to insist upon the latter. This customary law has, to some extent, been modified by the Charter of the United Nations

7.2.1 Neutrality under the Charter of the United Nations

Article 2(4) of the Charter of the United Nations provides that “[a]ll Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.” 

7.2.2 Neutrality under Regional and Collective Self-Defense Arrangements

The obligation in the Charter of the United Nations for member nations to refrain from the threat or use of force against the territorial integrity or political independence of any state is qualified by the right of individual and collective self-defense, which member nations may exercise until such time as the Security Council has taken measures necessary to restore international peace and security. This inherent right of self-defense may be implemented individually or collectively, on an ad hoc basis or through formalized regional and collective security arrangements. The possibility of asserting and maintaining neutral status under such arrangements depends upon the extent to which the parties are obligated to provide assistance in a regional action, or in the case of collective self-defense, to come to the aid of a victim of an armed attack. The practical effect of such treaties may be to transform the right of the parties to assist one of their number under attack into a duty to do so. This duty may assume a variety of forms ranging from economic assistance to commitment of armed forces.

7.3 NEUTRAL TERRITORY

As a general rule of international law, all acts of hostility in neutral territory, including neutral lands, neutral waters, and neutral airspace, are prohibited.

PRINCIPLES OF LAWFUL TARGETING pg. 8-1
The legal principles underlying the law of armed conflict—military necessity, distinction, proportionality, and unnecessary suffering (discussed in Chapter 5)—are the basis for the rules governing targeting decisions. The law requires that only military objectives be attacked, but permits the use of sufficient force to destroy those objectives. At the same time, excessive collateral damage must be avoided to the extent possible and, consistent with mission accomplishment and the security of the force, unnecessary human suffering prevented. The law of targeting, therefore, requires that all reasonable precautions must be taken to ensure that only military objectives are targeted so that noncombatants, civilians, and civilian objects are spared as much as possible from the ravages of war. Note that these principles . . . presuppose the use of kinetic force and are addressed in paragraphs 8.2 through 8.10.2.3. Information operations, which include targeting with nonkinetic force such as psychological operations and computer network attack, are addressed in paragraph 8.11.
Proportionality pg 5-3
The principle of proportionality is directly linked to the principle of distinction. While distinction is concerned with focusing the scope and means of attack so as to cause the least amount of damage to protected persons and property, proportionality is concerned with weighing the military advantage one expects to gain against the unavoidable and incidental loss to civilians and civilian property that will result from the attack. The principle of proportionality requires the commander to conduct a balancing test to determine if the incidental injury, including death to civilians and damage to civilian objects, is excessive in relation to the concrete and direct military advantage expected to be gained. Note that the principle of proportionality under the law of armed conflict is different than the term proportionality as used in self-defense (see paragraph 4.3.3).
Reciprocity pg. 6-4
Some obligations under the law of armed conflict are reciprocal in that they are binding on the parties only so long as both sides continue to comply with them. A major violation by one side will release the other side from all further duty to abide by that obligation. The concept of reciprocity is not applicable to humanitarian rules that protect the victims of armed conflict, that is, those persons protected by the 1949 Geneva Conventions. The decision to consider the United States released from a particular obligation following a major violation by the enemy will be made by the president.
Reprisal pg. 6-4
A belligerent reprisal is an enforcement measure under the law of armed conflict consisting of an act that would otherwise be unlawful but which is justified as a response to the previous unlawful acts of an enemy. The sole purpose of a reprisal is to induce the enemy to cease its illegal activity and to comply with the law of armed conflict in the future. Reprisals may be taken against enemy armed forces, enemy civilians other than those in occupied territory, and enemy property.

To be valid, a reprisal action must conform to the following criteria:

1. Reprisal must be ordered by an authorized representative of the belligerent government.

2. It must respond to illegal acts of warfare committed by an adversary government, its military commanders, or combatants for which the adversary is responsible. Anticipatory reprisal is not authorized.

3. When circumstances permit, reprisal must be preceded by a demand for redress by the enemy of its

unlawful acts.

4. Its purpose must be to cause the enemy to cease its unlawful activity. Therefore, acts taken in reprisal

should be brought to the attention of the enemy in order to achieve maximum effectiveness. Reprisal must

never be taken for revenge.

5. Reprisal must only be used as a last resort when other enforcement measures have failed or would be of no avail.

6. Each reprisal must be proportional to the original violation.

7. A reprisal action must cease as soon as the enemy is induced to stop its unlawful activities and to comply with the law of armed conflict.
Specific Restrictions on Nuclear Weapons

pg.10-1
There are no rules of customary or conventional international law prohibiting nations from employing nuclear weapons in armed conflict. In the absence of such an express prohibition, the use of nuclear weapons against enemy combatants and other military objectives is not unlawful. Employment of nuclear weapons is, however, subject to the following principles: 

· the right of the parties to the conflict to adopt means of injuring the enemy is not unlimited; 
· it is prohibited to launch attacks against the civilian population as such; and 
· distinction must be made at all times between combatants and civilians to the effect that the latter be spared as much as possible. 
Given their destructive potential, the decision to authorize employment of nuclear weapons should emanate from the highest level of government. For the United States, that authority resides solely with the President. 
10.2.2 Treaty Obligations

Nuclear weapons are regulated by a number of arms control agreements restricting their development, possession, deployment, and use. Some of these agreements (e.g., the 1963 Limited Test Ban Treaty) may not apply during time of war.

10.2.2.1 Seabed Arms Control Treaty

This multilateral convention prohibits emplacement of nuclear weapons on the seabed and the ocean floor beyond 12 nautical miles from the baseline from which the territorial sea is measured. The prohibition extends to structures, launching installations, and other facilities specifically designed for storing, testing, or using nuclear weapons. This treaty prohibits emplacement of nuclear mines on the seabed and ocean floor or in the subsoil thereof. It does not, however, prohibit the use of nuclear weapons in the water column, provided they are not affixed to the seabed (e.g., nuclear armed depth charges and torpedoes).

10.2.2.2 Outer Space Treaty

This multilateral convention prohibits the placement in earth orbit, installation on the moon and other celestial bodies, and stationing in outer space in any other manner, of nuclear and other weapons of mass destruction. Suborbital missile systems are not included in this prohibition.

10.2.2.3 Antarctic Treaty

The Antarctic Treaty is a multilateral convention designed to ensure that Antarctica, defined to include the area south of 60° south latitude, is used for peaceful purposes only. The treaty prohibits in Antarctica “any measures of a military nature, such as the establishment of military bases and fortifications, the carrying out of military maneuvers, as well as the testing of any type of weapons.” Nuclear explosions are specifically prohibited. Ships (pg. 10-2) and aircraft at points of discharging or embarking personnel or cargoes in Antarctica are subject to international inspection. Ships operating on and under and aircraft operating over the high seas within the treaty area are not subject to these prohibitions.

10.2.2.4 Treaty of Tlatelolco

This treaty is an agreement among the Latin American countries not to introduce nuclear weapons into Latin America. The treaty does not, however, prohibit Latin American nations from authorizing nuclear-armed ships and aircraft of nonmember nations to visit their ports and airfields or to transit through their territorial sea or airspace. The treaty is not applicable to the means of propulsion of any vessel.

Protocol I to the Tlatelolco treaty is an agreement among non-Latin American nations that exercise international responsibility over territory within the treaty area to abide by the denuclearization provisions of the treaty. France, the Netherlands, the United Kingdom, and the United States are parties to Protocol I. For purposes of this treaty, U.S.-controlled territory in Latin America includes Guantanamo Bay in Cuba, the Virgin Islands, and Puerto Rico. Consequently the United States cannot maintain nuclear weapons in those areas. Protocol I nations retain, however, competence to authorize transits and port visits by ships and aircraft of their own or other armed forces in their Protocol I territories, irrespective of armament, cargo, or means of propulsion.

Protocol II to the Tlatelolco treaty is an agreement among nuclear-armed nations (China, France, Russia, the United Kingdom, and the United States) to respect the denuclearization aims of the treaty, to not use nuclear weapons against Latin American nations that are party to the treaty, and to refrain from contributing to a violation of the treaty by Latin American nations.

10.2.2.5 Limited Test Ban Treaty

This multilateral treaty prohibits the testing of nuclear weapons in the atmosphere, in outer space, and underwater. Over 100 nations are party to the treaty, including Russia, the United Kingdom, and the United States (France and China are not parties). Underground testing of nuclear weapons is not included within the ban.

10.2.2.6 Nonproliferation Treaty

This multilateral treaty obligates nuclear-weapons nations to refrain from transferring nuclear weapons or nuclear weapons technology to nonnuclear-weapons nations, and obligates nonnuclear-weapons nations to refrain from accepting such weapons from nuclear-weapons nations or from manufacturing nuclear weapons themselves. The treaty does not apply in time of war.

10.2.2.7 Bilateral Nuclear Arms Control Agreements

The United States and Russia (as the successor state to the U.S.S.R.) are parties to a number of bilateral agreements designed to either restrain the growth or reduce the number of nuclear warheads and launchers and to reduce the risk of miscalculation that could trigger a nuclear exchange. Among these agreements are the Hotline Agreements of 1963 and 1971, the Accidents Measures Agreement of 1971, the 1973 Agreement on Prevention of Nuclear War, the Threshold Test Ban Treaty of 1974, the 1976 Treaty on Peaceful Nuclear Explosions, the Strategic Arms Limitation Talks (SALT) Agreements of 1972 and 1977 (SALT I—Interim Agreement has expired; SALT II was never ratified), the Intermediate Range Nuclear Forces Treaty of 1988, and the Strategic Arms Reduction Treaties (START) of 1991 (START I) and 1993 (START II). The START treaties initiated the process of physical destruction of strategic nuclear warheads and launchers by the United States, Russia, Ukraine, Belarus and Kazakhstan (the latter four being recognized as successor states to the U.S.S.R. for this purpose). On 14 June 2002, Russia announced its withdrawal from START II. On 24 May 2002, the United States and Russia concluded the Strategic Offensive Reductions Treaty (SORT) whereby they agreed to reduce and limit their respective strategic nuclear warheads to an aggregate number not to exceed 1700–2000 for each party by 31 December 2012.
Unnecessary Suffering pg5-3
The law of armed conflict prohibits the use of arms, projectiles, or material calculated to cause unnecessary suffering to combatants. Because this principle is difficult to apply in practice, it is usually addressed rough treaties or conventions that limit or restrict the use of specific weapons. DOD policy requires that before a new weapon or weapons system is acquired, an authorized attorney must conduct a legal review to ensure the new weapon is consistent with all applicable domestic laws and international agreements, treaties, customary international law, and the law of armed conflict. The review need not anticipate all possible uses or misuses of a weapon, however, commanders should ensure that otherwise lawful weapons or munitions are not being altered or misused to cause greater or unnecessary suffering.

UN Charter Provisions

 Pg. 5-1 Article 2(4) of the Charter of the United Nations provides:

All Members shall refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any State, or in any other manner inconsistent with the Purposes of the United Nations.

The Charter of the United Nations does, however, provide two exceptions to this requirement. First, a State may use force if authorized by a decision of the UN Security Council, typically documented in a United Nations Security Council Resolution. Second, as recognized in customary international law and reflected in Article 51 of the Charter of the United Nations, force may be used in individual or collective self-defense.

U.S. Dept’ of the Navy, Annotated Supplement to the Commander’s Handbook on the Law of Naval Operations (1999)

Binding Nature of International law

Pg. 323
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Biological Weapons

Pg. 467
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Chemical Weapons
Pg. 466
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Command Responsibility

Pg 327 Officers in command are not only responsible for ensuring

that they conduct all combat operations in accordance with the law of armed conflict; they are also responsible for the proper performance of their subordinates. While a commander may delegate some or all of his authority, he cannot delegate responsibility for the conduct of the forces he commands. l2 The fact that a commander did not order, authorize, or knowingly acquiesce in a violation of the law of armed conflict by a subordinate will not relieve him of responsibility for its occurrence if it is established that he failed to exercise properly his command authority or failed otherwise to take reasonable measures to discover and correct violations that may occur. 

A commander at any level is personally responsible for the criminal acts of warfare committed by a subordinate if the commander knew in advance of the breach about to be committed and had the ability to prevent it, but failed to take the appropriate action to do so. In determining the personal responsibility of the commander, the element of knowledge may bepresumed if the commander had information which should have enabled him or her to conclude under the circumstances that such breach was to be expected. Officers in command are also personally responsible for unlawful acts of warfare performed by subordinates when such acts are committed by order, authorization, or acquiescence of a superior. 
Some military tribunals have held that, in suitable circumstances, the responsibility of commanding officers may be based upon the failure to acquire knowledge of the unlawful conduct of subordinates. In The Hostages Case, the United States Military Tribunal stated:

Want of knowledge of the contents of reports made to him [i.e., to the commanding general] is not a defense. Reports to commanding generals are made for their special benefit. Any failure to acquaint themselves with the contents of such reports, or a failure to require additional reports where inadequacy appears on their face, constitutes a dereliction of duty which he cannot use in his own behalf.

Environmental Considerations. 
Pg 405. It is not unlawful to cause collateral damage to the natural environment during an attack upon a legitimate military objective. However, the

commander has an affirmative obligation to avoid unnecessary damage to the environment to

the extent that it is practicable to do so consistent with mission accomplishment. To that end,

and as far as military requirements permit, methods or means of warfare should be employed

with due regard to the protection and preservation of the natural environment. Destruction of

the natural environment not necessitated by mission accomplishment and carried out wantonly

is prohibited. 21 Therefore, a commander should consider the environmental damage which
General Rules of LOAC

Pg. 290
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Genocide
Pg. 234

Certain crimes
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Jus in bello pg. 289
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Indiscriminate Effect. 

Weapons that are incapable of being controlled (i.e., directed at

a military target) are forbidden as being indiscriminate in their effect. Drifting armed

contact mines and long-range unguided missiles (such as the German V-l and V-2 rockets of

World War II) fall into this category. A weapon is not indiscriminate simply because it may

cause incidental or collateral civilian casualties, provided such casualties are not foreseeably

excessive in light of the expected military advantage to be gained. l1 An artillery round that

is capable of being directed with a reasonable degree of accuracy at a military target is not

an indiscriminate weapon simply because it may miss its mark or inflict collateral damage.

Conversely, uncontrolled balloon-borne bombs, such as those released by the Japanese

against the west coast of the United States and Canada in World War II lack that capability

of direction and are, therefore, unlawful. Pg 440
Individual Responsibility 
Pg 328 All members of the naval service have a duty to comply

with the law of armed conflict and, to the utmost of their ability and authority, to prevent

violations by others.  An order to commint an obviously criminal act is an unlawful order and will not relieve a subordinate of his responsibility to comply with LOAC.  Only if the unlawfulness of an order is not known and he could not reasonably be expected under the circumstances to recognize the order as unlawful, will the defense of obedience to an order protect a subordinate.

a) Crimes against peace: namely, planning, preparation, initiation, or waging of a war of aggression, or a war in violation of international treaties, agreements or assurances, or participation in a common plan or conspiracy for the accomplishment of any of the foregoing;

(b) War crimes: namely, violations of the laws or customs of war. Such violations shall include, but not be limited to, murder, ill treatment, or deportation to slave labor or for any other purpose, of civilian population of or in occupied territory, murder or ill treatment of prisoners of war or persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns or villages, or devastation not justified by military necessity;

(c) Crimes against humanity: namely, murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population, before or during the war, or persecutions on political, racial, or religious grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of the country where perpetuated. Pg. 343
Limits on Target Area Bombing

Pg.422
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Main Corpus of LOAC

Pg. 297
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Nature and Purpose of the LOAC
Pg. 292 n.5 As long as war occurs, the law of armed conflict remains an essential body of international law. During such strife, the law of armed conflict provides common ground of rationality between enemies. This body of law corresponds to the mutual interests of belligerents during conflict and constitutes a bridge for a new understanding after the end of the conflict. The law of armed conflict is intended to preclude purposeless, unnecessary destruction of life and property and to ensure that violence is used only to defeat the enemy’s military forces. The law of armed conflict inhibits warfare from needlessly affecting persons or things of little military value. By preventing needless cruelty, the bitterness and hatred arising from armed conflict is lessened, and thus it is easier to restore an enduring peace. The legal and military experts who attemptedto codify the laws of war more than a hundred years ago reflected this when they declared that the final object of an armed conflict is the “re-establishment of good relations and a more solid and lasting peace between the belligerent States.” Final Protocol of the Brussels Conference of 27 August 1874, Schindler & Toman.

Pg. 335 n.34The ICRC has defined “international humanitarian law applicable in armed conflicts” as:

International rules, established by treaties or custom, which are specifically intended to solve humanitarian problems directly arising from international or noninternational armed conflicts and which, for humanitarian reasons, limit the right of parties to a conflict to use the methods and means of warfare of their choice or protect persons and property that are, or may be, affected by conflict. The expression “international humanitarian law applicable in armed conflicts ” is often abbreviated to “international humanitarian law” or “humanitarian law. ”

1981 Int’l Rev. Red Cross 76.

These rules are derived from the Law of the Hague and the Law of Geneva. The Law of the Hague deals principally with weapons and methods of warfare and was codified by the 1899 and 1907 Hague Peace Conferences. The law relating to the protection of war victims has been contained in the various Geneva Conventions (of 1864, 1906, 1929, and 1949). The two

traditions (Hague and Geneva) have been somewhat merged in GP I, since Part III of GP I deals with methods and means of warfare. As a result, a new term, “rules of international law applicable in armed conflict,” was introduced by GP I to encompass “the rules applicable in armed conflict set forth in international agreements to which the Parties to the conflict are Parties and the generally recognized principles and rules of international law applicable in armed conflict” (GP I, art. 2(b)). Although this term has substantially the same meaning as the ICRC’s terms, the ICRC’s role does not extend to supervision of the conduct of hostilities
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Necessity. 

Pg 292-93The law of armed conflict provides that only that degree and kind of force, not otherwise prohibited by the law of armed conflict, required for the partial or complete submission of the enemy with a minimum expenditure of time, life, and physical resources may be applied. This principle, often referred to as “military necessity, ” is a fundamental concept of restraint designed to limit the application of force in armed conflict to that which is in fact required to carry out a lawful military purpose. Too often it is misunderstood and misapplied to support the application of military force that is excessive and unlawful under the misapprehension that the “military necessity” of mission accomplishment justifies the result. While the principle does recognize that some amount of collateral damage and incidental injury to civilians and civilian objects may occur in an attack upon a legitimate military objective, it does not excuse the wanton destruction of life and property disproportionate to the military advantage to be gained from the attack.

Military necessity permits a belligerent, subject to the laws of war, to apply any amount and kind of force to compel the complete submission of the enemy with the least possible expenditure of time, life, and money. In general, it sanctions measures by an occupant necessary to protect the safety of his forces and to facilitate the success of his operations. It permits the destruction of life of armed enemies and other persons whose destruction is incidentahy unavoidable by the armed conflicts of the war; it allows the capturing of armed enemies and others of peculiar danger, but it does not permit the killing of innocent inhabitants for purposes of revenge or the satisfaction of a lust to kill. The destruction of property to be lawful must be imperatively demanded by the necessities of war. Destruction as an end in itself is a violation of international law. There must  e some reasonable connection between the destruction of property and the overcoming of the enemy forces. It is lawful to destroy railways, lines of communication, or any other property that might be utilized by the enemy. Private homes and churches even may be destroyed if necessary for military operations. It does not admit the wanton devastation of a district or the willful infliction of suffering upon its inhabitants for the sake of suffering alone.

The principle of military necessity may be, and in many instances is, restricted in its application to the conduct of warfare by other customary or conventional rules, i.e., military necessity is not a justification which supersedes all other laws of armed conflict. The minority view that all rules of warfare are subject to, and restricted by, the principle of militarynecessity has not been accepted by the majority of American and English authorities. Furthermore, this opinion has not been accepted by military tribunals.

Neutrality 
pg 370 As a general rule of international law, all acts of hostility in neutral territory, including neutral lands, neutral waters, and neutral airspace, are prohibited.  Belligerents are forbidden to move troops or war materials and supplies across neutral land territory.

The Court finds that as in the case of the principles of humanitarian law applicable in armed conflict, int’l law leaves no doubt that the principle of neutrality, whatever its content, which if of a fundamental sharacter similar to that of the humanitarian principles and rules, if applicable to all int’l armed conflict, whatever type of weapon might be used.  Pg.366, quoting ICJ Nuclear weapons Advisory case
Poison Gas Analogy
Not included in this edition.
Principles of Lawful Targeting 

pg 401 The law of targeting is premised upon the three fundamental principles of the law of

armed conflict: ’

1. The right of belligerents to adopt means of injuring the enemy is not unlimited.
2. It is prohibited to launch attacks against the civilian population as such?

3. Distinctions must be made between combatants and noncombatants, to the effect that

noncombatants be spared as much as possible.

These legal principles governing targeting generally parallel the military principles of the objective, mass, and economy of force. ’ The law requires that only objectives of military importance be attacked but permits the use of sufficient mass to destroy those objectives. At

the same time, unnecessary collateral destruction must be avoided to the extent possible and, consistent with mission accomplishment and the security of the force, unnecessary human
suffering prevented. 6 The law of targeting, therefore, requires that all reasonable precautions must be taken to ensure that only military objectives are targeted so that civilians and civilian

objects are spared as much as possible from the ravages of war.

8.1.1 Military Objectives. Only military objectives may be attacked. Pg 402

Civilians and Civilian Objects. Civilians and civilian objects may not be made the

object of attack
8.1.2.1 Incidental Injury and Collateral Damage. It is not unlawful to cause incidental

injury to civilians, or collateral damage to civilian objects, during an attack upon a legitimate military objective. Incidental injury or collateral damage must not, however, be excessive in light of the military advantage anticipated by the attack.This rule of proportionality, which is inherent in both the principles of humanity and necessity upon which the law of armed conflict is based is codified in GP I, arts. 51(5)(b) and 57(2)(ii) & (iii).  Commanders must take all reasonable precautions, taking into account military and humanitarian considerations, to keep civilian casualties and damage to the minimum consistent w/ mission accomplishment and the security of the force.  The commander must determine whether incidental injuries and collateral damage would be excessive, on the basis of an honest and reasonable estimate of the facts available to him.  He must decide, in light of all the facts known or reasonable available to him, including the need to conserve resources and complete the mission successfully, whether to adopt an alternative method of attack, if reasonably available to reduce civilian casualites and damage. Pg. 405.

Proportionality/Humanity? 

Pg.294 The principle against infliction of unnecessary suffering or superflous injury, is referred to as the “principle of proportionality” or the “principle of humanity.” The opinion is occasionally expressed that the principles of necessity and proportionality contradict each other in the sense that they serve opposing ends. This is not the case. The principle of necessity allows the use of sufficient force to accomplish a lawful purpose during armed conflict. It compliments the principle of proportionality which disallows any kind or degree of force not essential for the realization of that lawful purpose. Together, the principles of necessity and proportionality make unlawful any use of force which needlessly or unnecessarily causes or aggravates human suffering or physical destruction. 

The rule of proportionality has been articulated in GP I, arts. 51(5)(b) and 57(2)(a)(iii), as prohibiting attacks [Wlhich may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

The law of armed conflict is not intended to impede the waging of hostilities. Its purpose is to ensure that the violence of hostilities is directed toward the enemy’s forces and is not used to cause purposeless, unnecessary human misery and physical destruction. In that sense, the law of armed conflict complements and supports the principles of warfare

embodied in the military concepts of objective, mass, economy of force, surprise, and security. Together, the law of armed conflict and the principles of warfare underscore the

importance of concentrating forces against critical military targets while avoiding the expenditure of personnel and resources against persons, places, and things that are militarily unimportant. However, these principles do not prohibit the application of overwhelming force against enemy combatants, units and material. pg 295
Reciprocity

Pg. 342  Some obligations under the law of armed conflict are reciprocal in that they are binding on the parties only so long as both sides continue to comply with them. A major violation by one side will release the other side from all further duty to abide by that obligation. The concept of reciprocity is not applicable to humanitarian rules of law that protect the victims of armed conflict, that is, those persons protected by the 1949 Geneva Conventions.
Reprisal. 

Pg 335-340 A reprisal is an enforcement measure under the law of armed conflict

consisting of an act which would otherwise be unlawful but which is justified as a response

to the unlawful acts of an enemy. 35 The sole purpose of a reprisal is to induce the enemy to

cease its illegal activity and to comply with the law of armed conflict. Reprisals may be

taken against enemy armed forces, enemy civilians other than those in occupied territory, and

enemy property.
Reprisals may lawfully be taken against enemy individuals who have not yet fallen into the hands of the forces making the reprisals. Under customary international law, members of the enemy civilian population are legitimate objects of reprisals. The United States nonetheless considers reprisal actions against civilians not otherwise legitimate objects of attack to be inappropriate in most circumstances. For nations party to GP I, enemy civilians and the enemy civilian population are prohibited objects of reprisal. The United States has found this new prohibition to be militarily unacceptable because renunciation of the option of such attacks “removes a significant deterrent that presently protects civilians and other war victims on all sides of a conflict.” Pg 338
Requirements for Reprisal. Pg 338. To be valid, a reprisal action must conform to the

following criteria:

1. Reprisal must be ordered by an authorized representative of the belligerent

govemment. 

2. It must respond to illegal acts of warfare committed by an adversary government, its

military commanders, or combatants for which the adversary is responsible.

Anticipatory reprisal is not authorized. 

3. When circumstances permit, reprisal must be preceded by a demand for redress by

the enemy of his unlawful acts.  

4. Its purpose must be to cause the enemy to cease its unlawful activity. Therefore,

acts taken in reprisal should be brought to the attention of the enemy in order to

achieve maximum effectiveness. Reprisal must never be taken for revenge.

5. Reprisal must only be used as a last resort when other enforcement measures have

failed or would be of no avai1.

6. Each reprisal must be proportional to the original violation.

7. A reprisal action must cease as soon as the enemy is induced to desist from its

unlawful activities and to comply with the law of armed conflict
Self-defense p.4-12

a. Inherent Right of Self-Defense. A commander has the authority and obligation to use

all necessary means available and to take all appropriate action to defend that commander’s

unit and other U.S. forces in the vicinity from a hostile act or demonstrated hostile intent.

Neither these rules nor the supplemental measures activated to augment these rules limit this

inherent right and obligation. At all times, however, the requirements of necessity and

proportionality as amplified in these SROE will be the basis for the judgment of the

commander as to what constitutes an appropriate response to a particular hostile act or

demonstration of hostile intent.

Sources of International Law

Pg.xxxvii
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Specific Restrictions On Nuclear Weapons

10.2.1 General. There are no rules of customary or conventional international law

prohibiting nations from employing nuclear weapons in armed conflict .

Without such an express prohibition, the use of nuclear weapons against enemy combatants and other military objectives is not unlawful. Employment of nuclear weapons is, however, subject to the following principles: the right of the parties to the conflict to adopt means of injuring the enemy is not unlimited; it is prohibited to launch attacks against the civilian population as such; and distinction must be made at all times between combatants and noncombatants to the effect that the latter be spared as much as possible. Given their destructive potential, the decision to authorize employment of nuclear weapons should emanate from the highest level

of government. For the United States, that authority resides solely in the President.

The rules relevant to the use of weapons established by GP I apply to conventional weapons only and were not intended to have any effect on and do not regulate or prohibit the use of nuclear or other weapons of mass destruction, including chemical and biological weapons. Those questions have been the subject of arms control and disarmament negotiations and agreement. In its advisory opinion, the ICJ held that the LOAC governs use of nuclear weapons.  This was a position advocated by the United States. Pg 460.

10.2.2 Treaty Obligations. Nuclear weapons are regulated by a number of arms control

agreements restricting their development, possession, deployment, and use. Some of these agreements (e.g., the 1963 Nuclear Test Ban Treaty) may not apply during time of war.

10.2.2.1 Seabed Arms Control Treaty. This multilateral convention prohibits emplacement of nuclear weapons on the seabed and the ocean floor beyond 12 nautical miles from the baseline from which the territorial sea is measured.’ The prohibition extends to structures, launching installations, and other facilities specifically designed for storing, testing, or using nuclear weapons. This treaty prohibits emplacement of nuclear  ines on the seabed and ocean floor or in the subsoil thereof. It does not, however, prohibit the use of nuclear weapons in the water column, provided they are not affixed to the seabed (e.g., nuclear armed depth charges and torpedoes).

10.2.2.2 Outer Space Treaty. This multilateral convention prohibits the placement in earth orbit, installation on the moon and other celestial bodies, and stationing in outer space in any other manner, of nuclear and other weapons of mass destruction. Suborbital missile systems are not included in this prohibition.

10.2.2.3 Antarctic Treaty. The Antarctic Treaty is a multilateral convention designed to

ensure that Antarctica, defined to include the area south of 60” South Latitude, is used for

peaceful purposes only. The treaty prohibits in Antarctica “any measures of a military nature, such as the establishment of military bases and fortifications, the carrying out of military maneuvers, as well as the testing of any type of weapons. ” Nuclear explosions are specifically prohibited. 

10.2.2.4 Treaty of Tlatelolco. This treaty is an agreement among the Latin American

countries not to introduce nuclear weapons into Latin America. The treaty does not,

however, prohibit Latin American nations from authorizing nuclear-armed ships and aircraft of non-member nations to visit their ports and airfields or to transit through their territorial sea or airspace. * The treaty is not applicable to the means of propulsion of any vessel. 

Protocol I to the treaty is an agreement among non-Latin American nations that

exercise international responsibility over territory within the treaty area to abide by the

denuclearization provisions of the treaty. France, the Netherlands, the U.K., and the U. S .

are parties to Protocol I. For purposes of this treaty, U.S. controlled territory in Latin

America includes Guantanamo Bay in Cuba, the Virgin Islands, and Puerto Rico.

Consequently the U.S. cannot maintain nuclear weapons in those areas. Protocol I nations

retain, however, competence to authorize transits and port visits by ships and aircraft of their own or other armed forces in their Protocol I territories, irrespective of armament, cargo, or means of propulsion.

Protocol II is an agreement among nuclear-armed nations (China, France, Russia, the U.K., and the U. S .) to respect the denuclearization aims of the treaty, to not use nuclear

weapons against Latin American nations party to the treaty, and to refrain from contributing to a violation of the treaty by Latin American nations.

10.2.2.5 Nuclear Test Ban Treaty. This multilateral treaty prohibits the testing of nuclear weapons in the atmosphere, in outer space, and underwater. Over 100 nations are party to this treaty.  This treaty does not regulate the use of nuclear weapons during armed conflict.
10.2.2.6 Non-Proliferation Treaty. This multilateral treaty obligates nuclear-weaponsnations

to refrain from transferring nuclear weapons or nuclear weapons technology to nonnuclear-

weapons nations, and obligates non-nuclear-weapons-nations to refrain from

accepting such weapons from nuclear-weapons-nations or from manufacturing nuclear

weapons themselves. The treaty does not apply in time of war.
Conventional Weapons and Weapons Systems pg. 437

It is a fundamental tenet of the law of armed conflict that

the right of nations engaged in armed conflict to choose methods or means of warfare is not

unlimited. This rule of law is expressed in the concept that the employment of weapons,

material, and methods of warfare that are designed to cause superfluous injury or

unnecessary suffering is prohibited. 3 A corollary concept is that weapons which by their

nature are incapable of being directed specifically against military objectives, and therefore that put noncombatants at equivalent risk, are forbidden due to their indiscriminate effect.  This customary rule is codified in GP I, arts. 51(4)(b) and Sl(5).  A few weapons, such as poisoned projectiles, are unlawful, no matter how employed.’ Others may be rendered unlawful by alteration, such as by coating ammunition with a poison. Still others may be unlawfully employed, such as by setting armed contact naval mines adrift so as to endanger innocent as well as enemy shipping. And finally, any weapon may be set to an unlawful purpose when it is directed against noncombatants and other protected persons and property.

Lieber Code, art. 30. which refers to weapons and methods of warfare, is merely an

affirmation that the means of warfare are restricted by rules of conventional (treaty) and customary international law.

Although immediately directed to the conduct of land warfare, the principle embodied in HR, art. 22 is applicable equally to

the conduct of naval warfare. Art. 22 is viewed by the United States as declarative of customary international law, (General

Counsel, Department of Defense letter of 22 Sept. 1972, reprinted in 67 Am. J. Int’l L. 122 (1973)). HR, art. 22 is

confirmed in GP I, art. 35(l). The United States supports art. 35(l) of GP I as a statement of customary law.

HR, art. 23(e), forbids belligerents “to employ arms, projectiles, or material calculated to cause unnecessary

suffering.” These rules are confirmed in GP I, art. 35(2), and are viewed by the United States as declaratory of customary

international law.

Unnecessary Suffering. 

Antipersonnel weapons are designed to kill or disable enemy

combatants and are lawful notwithstanding the death, pain, and suffering they inflict.

Weapons that are designed to cause unnecessary suffering or superfluous injury are,

however, prohibited because the degree of pain or injury, or the certainty of death they

produce is needlessly or clearly disproportionate to the military advantage to be gained by

their use. Poisoned projectiles and small arms ammunition intended to cause superfluous

injury or unnecessary suffering fall into this category . Similarly, using materials that are difficult to detect or undetectable by field x-ray equipment, such as glass or clear plastic, as

the injuring mechanism in military ammunition is prohibited, since they unnecessarily inhibit

the treatment of wounds. Pg 438

� Citing Report of the Secretary of Defense Task Force on DOD Nuclear Weapons Management, Phase I: The Air Force’s Nuclear Mission 13(2008)


� The Paquette Habana, 175 U.S. 677 (1900).


� The Geneva Conventions list the most serious war crimes as “grave breaches” of the conventions. See, Art. 50,


GC I; Art. 51, CG II; Art. 130, GC III; and Art. 147, GC IV.


27 Art. 23(g) of the Annex to Hague IV prohibits the destruction or seizure of enemy property, “unless such


destruction or seizure [is] ... imperatively demanded by the necessities of war.”


� For example, Art. 25 of the Annex to Hague IV prohibits the “attack or bombardment...of towns, villages,


dwellings, or buildings which are undefended.” The same prohibition, with clarification of what constitutes an


undefended object, is contained in Art. 59, AP I. The attack of a non-defended (undefended) village, town or city is


a grave breach under Art. 85(3)(d), AP I.





� 27 Art. 23(g) of the Annex to Hague IV prohibits the destruction or seizure of enemy property, “unless such


destruction or seizure [is] ... imperatively demanded by the necessities of war.”





� 18 U.S.C. § 1091 (2006)


� 18 U.S.C. § 1116 (2006)


� 18 U.S.C. § 831 (2006).  


(a)  Whoever, if one of the circumstances described in subsection (c) of this section occurs--


(1) without lawful authority, intentionally receives, possesses, uses, transfers, alters, disposes of, or disperses any nuclear material or nuclear byproduct material and--


(A) thereby knowingly causes the death of or serious bodily injury to any person or substantial damage to property or to the environment; or


(B) circumstances exist, or have been represented to the defendant to exist, that are likely to cause the death or serious bodily injury to any person, or substantial damage to property or to the environment;


(2) with intent to deprive another of nuclear material or nuclear byproduct material, knowingly--


(A) takes and carries away nuclear material or nuclear byproduct material of another without authority;


(B) makes an unauthorized use, disposition, or transfer, of nuclear material or nuclear byproduct material belonging to another; or


(C) uses fraud and thereby obtains nuclear material or nuclear byproduct material belonging to another;


(3) knowingly--


(A) uses force; or


(B) threatens or places another in fear that any person other than the actor will imminently be subject to bodily injury;


and thereby takes nuclear material or nuclear byproduct material belonging to another from the person or presence of any other;


(4) intentionally intimidates any person and thereby obtains nuclear material or nuclear byproduct material belonging to another;


(5) with intent to compel any person, international organization, or governmental entity to do or refrain from doing any act, knowingly threatens to engage in conduct described in paragraph (2) (A) or (3) of this subsection;


(6) knowingly threatens to use nuclear material or nuclear byproduct material to cause death or serious bodily injury to any person or substantial damage to property or to the environment under circumstances in which the threat may reasonably be understood as an expression of serious purposes;


(7) attempts to commit an offense under paragraph (1), (2), (3), or (4) of this subsection; or


(8) is a party to a conspiracy of two or more persons to commit an offense under paragraph (1), (2), (3), or (4) of this subsection, if any of the parties intentionally engages in any conduct in furtherance of such offense;


shall be punished as provided in subsection (b) of this section.


� Quoting Hostages Case, U.S. v. List, 11 TWC 1253-54 (1950) 
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